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IN THIS ISSUE 


The Proceedings of the Sixth Annual Conference of the Association 
of State Mediation Agencies begin at page 599. The topics discussed at this year’s 
conference were “The Psychologist Looks at Industrial Dispute,” “Booby Traps 
in Contract Making,” “Puerto Rico: A Frontier in Mediation,” “Collective Bar- 
gaining in 1958,” “Are Unions Running Out of Collective Bargaining Proposals?” 


@ Recent labor decisions of the Supreme Court which will surely 
prove to be among its most important—Guss, Garmon and Fairlawn Meats—are 
examined by John P. Henderson in an article presented at page 587. 


IN FUTURE ISSUES 


@ From the perspective of two decades of NLRB decisions involving 
certain types of collective bargaining clauses, two staff members of the Board 
have attempted to determine whether there is any discernible trend towards less 
frequent NLRB intervention once bargaining has been established. Their in- 
quiry, in the form of an article, is scheduled to appear soon. 


e Arthur R. Porter, Jr., will discuss the Louisville Peace Plan in a 
forthcoming issue. This plan is a local effort to solve building trades disputes, 
which caused the loss of 27,000 man-days in the Louisville area in 1954 alone. 
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Cost of Living UP. An advance of 0.5 per cent, between June and July, 


boosted the Consumer Price Index to 120.8. This was a record 
all-time high and the eleventh consecutive monthly increase. In 
July, 1956 it was 117.6. Substantial increases in food prices 
and in the “other goods and services” group were principally 
responsible for the rise. All other major groups, except housing 
and apparel, shared in the advance. Food prices in July were 
117.4; housing total, 125.5; apparel, 106.5; transportation, 135.8; 
medical care, 138.4; personal care, 124.7; reading and recreation, 
112.4; and other goods and services, 126.6. 


In Boston, the index was 122.1; Chicago, 124.1; Detroit, 
123.1; Los Angeles, 121.1; New York, 118.4; Philadelphia, 121.2; 
and Pittsburgh, 120.7. 


As a result of the rise in the cost of living, as measured 
by the Consumer Price Index, 1.3 million workers, under union 
contracts with escalator clauses, will receive increases in hourly 
wages of from one to six cents an hour. Auto and farm 
equipment workers received three cents an hour more while 
electrical applicance, local transit, metalworking and trucking 
industry workers will be getting anywhere from one to six 
cents more an hour. 
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Manufacturing UP. Average weekly earnings in July, $82.99, were 19 cents 
higher than in June and $4.39 above the July, 1956 level. 

Wages and Average hourly earnings, $2.08, were up one cent in July as 

Hours compared to June and 12 cents higher than a year earlier. 
While a decline in the average workweek is usual, because of 
vacation shutdown, at this time of the year, the length of the 
workweek declined only slightly, 0.1 hour, to 39.9 hours. In 
July, 1956, the workweek was 40.1 hours. 


DOWN. Stock price averages, on the Dow-Jones index, 
moved steadily downward during August. Industrials tumbled 
to as low as 479, by the third week in August; rails fell simi- 
larly from 154 to 140 and utilities, 71% to 67. 
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UP. In July total civilian employment increased more than 
seasonally to establish a new all-time high of 67,221,000. This 
was an increase of 717,000 over the June figure and 566,000 
over a year ago. Unemployment stood at 3,007,000 which 
was about 300,000 less than the previous month of June. The 
decrease was attributed to young people who, seeking jobs in 
June, either found them or withdrew from the labor market 
Preliminary estimates indicated that 1,368,000 of the unem 
ployed were covered by some unemployment insurance program 
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Consumer UP. Total consumer credit in June, which was $42.2 billion, 


increased about $550 million. This was about the same as in 

Credit June, 1956. Instalment credit accounted for a major share of 
the outstanding credit, $32.3 billion, of which half was auto 
mobile paper. Almost $10 billion in noninstalment credit was 
owed, There was $3.6 billion extended in new instalment 
credit and only $3.2 billion was repaid on previously extended 
instalment credit. 


Personal UP. Again in July, as in all previous months, it was the in 


crease in wage and salary disbursements as well as other labor 
income income which was primarily responsible for the rise in total 
personal income. Personal income rose about $750 million 
(seasonally adjusted annual rate) between June and July and 
was $345.5 billion. Labor income accounted for $248.8 billion 
All other categories shared in the rise except that of farm 
income and dividend income which was off $100 million each 


Disposable personal income increased $4 billion (seasonally 
adjusted annual rate) between the first and second quarters of 
1957. Consumer expenditures rose less than disposable income, 
$2.2 billion, and savings increased $1.7 billion 

Per capita disposable income, measured in current prices, 
rose from the first to the second quarter of 1957. When ad 
justed for the price changes, however, it was about the same in 
both quarters. 
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industrial 
Production 


INDEX, 1947-49100 


NO CHANGE. The seasonally adjusted index of industrial 
production was estimated at 144 (1947-1949 = 100) for July, 
which was the same as the revised June index. Durable manu- 
factures were 162; nondurables, 130; and minerals, 127, In June 
minerals had been 129. 
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DOWN. As a result of the cement strike, total construction 
expenditures (seasonally adjusted) fell in July to $46.4 billion. 
Most of the decrease was in private nonresidential and public 
construction. Residential (nonfarm) building did slip a bit in 
July, $100 million, to $16.3 billion. In July private nonfarm 
housing starts (seasonally adjusted) increased slightly to the 
May, 1957 level of 5,000 units. FHA applications rose to the 
highest rate since May, 1956, and VA appraisal requests were 
slightly higher than June. 


The 4 per cent seasonal increase in expenditures for new 
private dwelling units reflected the spring rise in housing starts 
in May, and their stabilization in June and July at a seasonally 
adjusted annual rate of about 980,000 units. The $1.1 billion of 
work on new dwellings this July was off from the July, 1956 
figure by about 11 per cent. 


Outlays for residential additions and alterations also moved 
seasonally, declining sligktly to about $390 million, which was, 
however, a high for the month. 


For the first seven months of 1957, total new construction, 
at $25.9 billion, was about 2 per cent higher than for the com- 
parable 1956 period. 


DOWN, Strike activity during the month of June remained at 
the May level, 1.85 million man-days of idleness, but there was 
a decline in both the number of strikes and the amount of 
workers participating. An estimated 220,000 workers were idled 
by about 600 strikes, including those in effect from earlier 
months. Some 400 of these began during June and idled 140,000 
persons. 

Fewer workers were involved in work stoppages during 
the first six months in 1957 than in any other similar postwar 
year. The actual number of strikes, 2,075, during this period 
idled some 744,000 workers for approximately 7.57 million 
man-days. Only in 1948 and 1954 were there as few strikes 
during the first half of the year as there were in 1957. 
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Decisions of Courts and 
Administrative Agencies 








BARGAINING DUTY—Although the unlawful attempts 
of an employer to undermine a union’s majority status following 
a request for bargaining are generally regarded as evidence of 
bad-faith bargaining, an employer did not violate his duty to 
bargain by such conduct when the unit the union sought was 
inappropriate. The NLRB held that because the union’s unit 
request was improper, the employer escaped a finding by the 
Board of an unlawful refusal to bargain. The employees had been 
questioned about their union affiliations and threatened with loss 
of jobs. This the NLRB declared to be an unlawful interference 
with the collective bargaining rights of the workers; however, 
a prior appropriate request for bargaining is a condition prece 
dent to any finding of a refusal to bargain.—Joslin Dry Goods 
Company, CCH Lasor Law Reports (Fourth Edition), Volume 5, 


| 54,712. 
ANTIRACKETEERING—The definition of “robbery” in 


the Hobbs (Anti-Racketeering) Act is not limited by the common 
law definition of robbery, declared a federal trial court in Penn 
sylvania. “The naked use of force and violence, and the placing 
in fear of imminent peril to one’s physical well being” amounts 
to “robbery.” So saying, the court upheld a complaint under the 
Hobbs Act against union representatives who forced a truck to 
the side of a road and beat up the drivers to discourage interstate 
shipments to an employer with whom they had a dispute.—U. S 
v. Nedley, 33 Lanor Cases § 70,876. 


UNION RESPONSIBILITY—An international union and 
a union local were held liable for the discriminatory discharge 
of two employees for dual unionism. The vice president of the 
international and the president of the local were guilty of violat 
ing the Taft-Hartley Act by getting the employer to fire these 
men. The employer, too, was found guilty of an unfair labor 
practice for acquiescing to the union demand. “It was the com 
pany’s duty at least to take reasonable steps to resist any dom 
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ination, violent or peaceful, of its right to employ,” ruled the 
NLRB. The international was found guilty because “one of the 
objectives of the [international]—the prevention of defection of 
its members to rival labor organizations—was implemented,” the 
Board concluded.—J. P. Florio & Company, Inc., CCH Lasor Law 
Reports (Fourth Edition), Volume 5, § 54,733. 


STATUTE OF LIMITATIONS TOLLS—Failure to file 
charges with the Pennsylvania State Labor Relations Board 
within six weeks of the acts complained of precludes any relief 
under the statute of limitations in the state labor relations act. 
This did not serve to bar charges, recently, which were filed later 
than six weeks after they had happened. Because of the change 
in the jurisdictional standards of the National Labor Relations 
Board, the state agency would have been prevented from grant- 
ing any relief until such time as the NLRB had declined to 
exercise its jurisdiction. But the change in the NLRB’s “yard- 
sticks” did not occur until after the six-week period had elapsed. 
Nevertheless, the court held the statute of limitations under the 
state labor relations act to be fiexible.—J/n re Sugerman, 33 LAaBor 


Cases { 70,870. 


WHO ARE OFFICERS?—The National Labor Relations 
Board reaffirms its “constitutional” test for determining who is 
a union officer. In adhering to this test, the Board reiterated 
its standard for determining who are officers for purposes of filing 
non-Communist affidavits. An employer attempted to support 
the allegation that general auditors were “officers” by citing ref- 
erences to their functions in the union constitution and the fact 
that they qualified for retirement with the union’s general officers. 
Neither the functions nor the references to qualification for retire- 
ment was sufficient to meet the Board’s determination of “officer” 
status.—Poot and Shoe Workers’ Union, CCH Laspor LAw Reports 
(Fourth Edition), Volume 5, {| 54,723. 


UNION NAME CHANGE—A new showing of interest 
was not required of a union which merely changed its name after 
a reorganization of the locals unaccompanied by any change in 
its affiliation with its international union. Ordinarily, a new 
showing of interest would have been required in order for the 
union to secure a representation election. There is a difference 
between a change in name and a change in affiliation. Previ- 
ously, the NLRB had ruled that a local which had been affiliated 
with one international and had changed affiliation after authoriza- 
tion cards had been signed must make a new showing of interest, 
on the ground that the authorization cards signed by employees 
when the local was affiliated with the first international were no 
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longer indicative of the employees’ desire.—-Atlantic Mills Service 
Corporation of Cleveland, Inc., CCH Lasor Law Reports (Fourth 
Edition), Volume 5, { 54,794. 


MASS PICKETING INHERENTLY UNLAWFUL be- 
cause mass picketing is inherently unlawful in and of itself, it 
is not necessary to wait for the unlawful consequences to occur 
before it can be enjoined, declared an Ohio court. The court 
believed that there is an “implied disposition and willingness, if 
not a purpose, to exert or employ force, if necessary, or the 
implied threat thereof, to repel or restrain other persons.” 
The court inferred this to be “particularly true when it concerns 
the personal freedom of individuals in the operation and pursuit 
of lawful business.” The court defined “peaceful picketing” as 
limited to peaceful persuasion—whether express or implied 
and, in granting the injunctive relief requested, limited the pick- 
eting to but two pickets.—Zanesville Publishing Company v. T ypo- 
graphical Union, Local 199, 32 Lapor Cases { 70,866. 


AGENT LIBELS UNIONISTS—In a split decision, the 
Washington Supreme Court sustained a defamation judgment 
against a union business agent who was found to have libeled 
union members who were actively engaged in his recall. In a 
leaflet, charging these unionists as being antiunion and proem 
ployer, the business agent undertook to defend himself from 
possible recall. The actionable accusations were made against 
“the principal and most active sponsors” of the recall movement 
without naming them. This was sufficient to identify the libeled 
persons, held the court.—Spangler v. Glover, 32 Lapor CASES 
{| 70,851. 


ANTIPICKETING LAW INVALID—Although peaceful 
picketing is lawful anc protected by both the United States 
Constitution and the Colorado Constitution, under provisions 
relating to free speech and assembly, these rights are not with 
out limit. Authorities—federal, state or municipal—may, in the 
exercise of their police powers, reasonably regulate even con- 
stitutional rights. However, an ordinance of the City of Golden 
was unconstitutional where its purpose as a whole was not to 
protect the public peace, health and safety but, rather, to control 


and limit picketing in labor disputes. The ordinance prohibited 


obstruction of places of entry to an employer's premises, obstruc 
tion of free use of streets and sidewalks, gathering of more than 
three persons per entrance and gathering of more than five 
pickets within 200 yards of the picket line. The court held the 
ordinance invalid not because it infringed on the rights of labor 


particularly, but because of the invasion of the constitutional 
’ 
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rights of all citizens. “Legislative bodies cannot be permitted, 
under the guise of the police power, to take away fundamental 
rights of the people.”—City of Golden v. Ford, 33 LaBor Cases 
{| 70,908, 


RETIRE OR QUIT?—The definition of the word “retire” 


was subject to controversy when a court distinguished the dif- 


ference between an employee's quitting and being retired by a 
company after 25 years of service. In business parlance, the term 
“retire” has come to mean the termination of employment with 
the approval of the employer given in advance. In examining a 
specific pension plan clause, “retirement” was not concretely 


defined, although date and age were specified. The testator’s 
will created a trust granting a pension of $125 a month to em- 
ployees of the company employed at the time of the testator’s 
death who would thereafter retire with 25 years of service and 
to former employees who had retired after 25 years with the 
company. The court held that “retirement” follows a formal 
determination of that fact by the company; in the absence of 
such determination, employees who retire are really “quitting.” 
Watson v. Brower (S. Ct. N. J., 1957). 


RIGHT-TO-WORK SUIT—An attempt to bring suit under 
the South Carolina “right-to-work” statute in a federal court 
was unsuccessful where there was no diversity of citizenship. 
The action was brought to enjoin a company and some of its 
employees from interfering with the employment of union 
organizers, The federal trial court held that this action by the 
organizers under the state right-to-work measure to enjoin inter- 
ference with the organizers’ employment was in effect a class 
action against the company and its employees. A federal court 
has no jurisdiction, particularly since a federal remedy for such 
alleged interference is provided under the National Labor Rela- 
tions Act and under the state statute in those fields not pre- 
empted by federal law.—Robertson v. Limestone Manufacturing 
Company, 32 Laspor Cases § 70,865. 


MUNICIPAL EMPLOYMENT—\Vhere membership of 
city employees in a labor union is not prohibited, a city may, in 
its discretion, deduct union dues from wages, if employees agree 
in writing to such checkoff, declared the Alabama Attorney 
General. But a municipality may constitutionally condition the 
employment of any public employee upon nonmembership in a 
union. In addition, in the absence of constitutional or statutory 
authority, a municipality may not recognize a union as bargain- 
ing representative of its employees and enter into union agree- 
ments. The attorney general declared that municipal employees 
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—firemen, policemen, and others—may not lawfully strike, picket 


or conduct a work stoppage; if such an event occurs, it may be 
enjoined by the city.—Alabama Attorney General's Opinion (June 
28, 1957), CCH Lapor Law Reports (Fourth Edition), Volume 
4A, § 49,420. 


NO MAN’S LAND CASE—Just recently an Ohio court 
granted injunctive relief to a party in a labor dispute. The sig 
nificance of this action lies in the fact that this labor dispute lies 
in the jurisdictional “wasteland” created by the National Labor 
Relations Board’s limited exercise of its jurisdiction and the 
pre-emption of the field of interstate labor disputes by the Board. 
Even though the company was engaged in interstate commerce 
and, therefore, subject to the federal labor law, the state court 
maintained that conduct which is neither prohibited nor pro 
tected by that law may be properly enjoined by a state court. 
In this case the conduct complained of was picketing by economic 
strikers at a distribution center where workers were members of 
another union and not parties to the dispute. In honoring the 
picket line, the company contended, its workers were breaching 
a no-stoppage clause in their contract. The court enjoined the 
picketing on the basis of breach of contract.—-Standard Oil Com 
pany v. Oil Workers, 32 Lapor Cases { 70,862. 


BARGAINING UNLAWFUL FOR COUNTY~—Notwith 
standing the proprietary interest a county has in its operation 
of a public utiiity, it has no authority to bargain collectively with 
its employees or their representative, and peaceful picketing to 
obtain recognition may be enjoined. So ruled a Tennessee court 
on an appeal from a final decree enjoining such picketing of the 
county-owned and -operated utiiity. The dual capacity of the 
county, governmental and proprietary, did not alter its obligation 
as conferred upon it by statute in its capacity as an agency of the 
state. The court noted that while other political subdivisions of 
other states were granted specific authority to recognize unions 
when engaged in quasi-private business, none existed in this 
state.—Weakley County Municipal Electric System v. Vick, 33 
LaBor Cases { 70,874. 


THE FAIRER SEX—FEvery day is ladies’ day, but in court 
some ladies did not have too successful a day a while ago. 
These women claimed that they had been denied seniority rights 
as a result of discrimination based upon their sex. They were 
laid off, they claimed, at a time when men were being hired. 
Their union rejected their grievance. The ladies—who worked 
in a stamping plant—filed suit against the union and the com 
pany as third-party beneficiaries under the union contract. The 
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court found that the agreement provided for layoffs based upon 
(1) seniority and (2) ability and, further, that the men had been 
hired because the available work was heavy and dangerous. 
The women were entitled to no relief since seniority rights were 
subject to the grievance procedure under the contract and the 
ladies had not first exhausted that procedure. The union was 
under no obligation, continued the Michigan court, to process 
any grievance through the entire grievance procedure either.— 
Cortez v. Ford Motor Company, 33 Lasor Cases § 70,871. 


Local Right-to-Work Laws 
Invalidated in California 


The lush California soil and warm sun 
seem to be growing a new California prod- 
uct: local “right-to-work” measures. Among 
the most recently passed was that of San 
Benito County, effective July 3. Others 
were passed by the County of Tehama and 
by the City of Palm Springs. All have since 
been invalidated in effect. Just as the federal 
government has pre-empted the field of 
regulating interstate labor relations, so has 
the state pre-empted the regulation of intra- 
state labor relations, over its political sub- 
divisions, where it has already legislated. 

California labor regulation permits the 
closed shop. The Superior Court of San 
Benito County ruled that the county ordi- 
nance was invalid, since the power to enact 
union-security limitations was reserved to 
states and territories only (Chavez v. Sar- 
gent, 33 Lanor Cases § 70,887). A painting 
contractor brought a complaint against a 
painters’ union which, he alleged, demanded 
that he sign a union contract. The con- 
tractor sought to have the union enjoined 
from demanding a uyion-security agreement 
and to compel the union members to work 
with nonunion men under the local ordinance. 

The union cited Garner v. Teamsters Union 
(24 Lapor Cases § 68,020), a decision of the 
Supreme Court which held that a local 
statute which conflicts with an act of Con- 
gress is void. The union noted that in the 
absence of conflicting federal legislation, a 
state may prohibit the closed shop (Lincoln 
Federal Labor Union 19129 v. Northwestern 
Tron and Metal Company, 16 Lapor Cases 
{ 64,898). The state court held that “a 
County may not pass an ordinance that con- 
flicts with the general laws of the state or 
of the United States,” and California has 
legislated in the field. The court concluded 
that the complaint of the contractor failed 
to state a cause of action. 


586 


Earlier, the state had an opportunity to 
rule on the same problem—enactment of 
local right-to-work measures—in Stephen- 
son v. City of Palm Springs (31 Laspor Cases 
7 70,490). An open shop ordinance was 
struck down in that instance also. There 
a municipal ordinance rather than a county 
ordinance was questioned. The resort town 
passed its measure back in November, 1956. 
It was the declared intention of this ordi- 
nance to prohibit closed shop and union 
shop agreements of any type which are not 
“prohibited or authorized” by state laws. 
The issue was the same as in the Chavez 
case: whether or not the State of California 
had pre-empted the field, either by the au- 
thority allowed by the Taft-Hartley Act or 
by its inherent legislative powers. 


Another recent case involving the same 
ordinances was brought before the courts 
in the case of Hobson v. Five Counties Cen- 
tral Labor Council, 33 Lapor Cases { 70,888. 
In this case, the court did not find it neces- 
sary to decide the issue raised by the local 
right-to-work law, since it was passed by 
the county and was declared inoperative in 
a city which is a separate subdivision of the 
state. The plaintiff was an 
dealer who brought suit against 
labor organizations which had demanded 
that he enter into written union-security 
contracts; upon his refusal, the unions pick- 


automobile 
several 


eted. The dealer’s place of business was in 
Red Bluff, Tehama County. The question 
for the court was whether the board of 
county supervisors may legislate in a matter 
and bind the inhabitants of a city which 
lies within The court held 
that the automobile dealer could not rely 
upon the county ordinance to restrain the 
picketing complained of. Relying on City 
of South San Francisco v. Berry, decided 
in 1953, the court held that a county ordi- 
nance was wholly inoperative within city 
limits. 
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The “No Man’s Land” Between 
State and Federal Jurisdiction 


By JOHN P. HENDERSON 


Labor-management relations have been governed by two things in the past 


decade: 
of industrial 
the curtailment of the NLRB's 
budgetary necessity. 


passage of the Taft-Hartley Act—which made federal regulation 
activity applicable to unions and management alike—and 
exercise of 
These have raised a problem only recently adjudicated. 


jurisdiction—a _ self-imposed 


The Supreme Court in three companion decisions, which the author analyzes, 
has held that the NLRB has the only power to entertain interstate labor 
disputes, whether it chooses to exercise its exclusive jurisdiction or not. 


United States Supreme Court’s 


T HE 
winter term for 1956-1957 may well be 
one of the most important sessions that the 


Court has ever held in its long and in- 
volved struggle with the interpretation of 
Congressional intent as to state and federal 
jurisdiction over labor relations. Recent 
decisions of the Court will, in all probability, 
lead to either the amendment of Section 
10(a) of the Labor Management Relations 
Act’ or the reassertfon of National Labor 
Relations Board jurisdiction in areas from 





1 Labor Management Relations Act, 61 Stat. 


136 (1947). Sec. 10(a). Under the conditions 
set forth therein the NLRB has the power to 
cede jurisdiction to a state agency, provided 
that the state statute is not ‘‘inconsistent with 
the corresponding provision of. . {the Labor 
Management Relations Act],’’ and has not re- 
ceived ‘‘a construction inconsistent therewith.” 
At the time of writing, all parties agree that 
no state has a statute which would permit the 
NLRB to cede jurisdiction to the state. 

2 For a discussion of the jurisdictional stand- 
ards adopted by the Board in October, 1954, see 


State-Federal Jurisdiction 


Soard withdrew in 1954" In any 
event, the Court's interpretation of the ex 
isting federal statute should drastically alter 
the current control 
labor-management relations and may pro 
duce the first changes in the National 
Relations Act sweeping 
Taft-Hartley amendments adopted in 1947 


which the 


scope ol federal over 


Labor since the 


In a series of decisions handed down on 
March 25, 1957, a 


the highest Court’ 


six-to-two Majority otf 


ruled that im _ those 


John P. Henderson, ‘‘The Impact of the NLRB 
upon Union Growth.'' 7 Labor Law Journal 276 
(May, 1956). See also ‘Jurisdiction of the 
Board,’’ Twenty-first Annual Report of the 
NLRB, Fiacal Year Ended June 30, 1956 (Wash- 
ington, D. C., Government Printing Office, 1957), 
pp. 7-28. 

‘ Speaking for the majority was Chief Justice 
Warren, with Justices Burton and Clark dis- 
senting. Justice Whittaker took no part in the 
consideration of the three cases 








Mr. Henderson has been granted a 
leave from the University of Pitts- 
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professor of economics, for the 
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economic areas where current jurisdictional 
standards of the NLRB preclude exercise 
of its full, legislatively granted power, state 
agencies cannot act... The power of Con- 
gress over the area of commerce is plenary, 
the Court ruled, and states may not usurp 
this power, even if the federal adminis- 
trative agency is silent. Hence, a “no man’s 
land” exists between those areas of com- 
merce where the federal statute is currently 
administered by the NLRB and thos areas 
which are clearly intrastate in nature. In the 
intrastate-commerce areas, state agencies are 
free to regulate labor relations, but in the 
areas once controlled but now abandoned 
by the NLRB, no legally sanctioned regu- 
latory power exists. 

If, in the future, the NLRB should see 
fit fully to extend the authority granted to 
it by Congress in the LMRA (which gives it 
the power to exercise jurisdiction over any 
area “affecting commerce”), it is not un- 
reasonable to conclude that no area of 
commerce would remain in which state 
agencies would have plenary control.’ 


While a sharp distinction must be made 
between a federal plenary authority stemming 
from the United States Constitution (that 
is, the Fourteenth Amendment) and an 
authority granted by Congress, the subject 

‘ Guss, Doing Business as Photo Sound Prod- 
ucts Manufacturing Company wv. Utah Labor 
Relations Board, 32 LABOR Cases ‘{ 70,563: 
Amalgamated Meat Cutters and Butcher Work- 
men of North America, Local No. 427, AFL, et 
al. v, Fairlawn Meats, Inc., 32 LABOR CASES 
{ 70,564; San Diego Building Trades Council 
et al, v. Garmon et al., 32 LABOR Cases { 70,565. 

* Recently, a number of meetings have been 
held by officials of various state and territorial 
labor relations boards who have formed a per- 
manent Association of State Labor Relations 
Boards. Meeting in Madison, Wisconsin, in 
late April, representatives from boards in Con- 
necticut, New York, Pennsylvania, Wisconsin, 
Puerto Rico and Michigan passed a unanimous 
resolution requesting Congressional action to 
allow state occupation of the ‘‘no man’s land.’ 
Earlier in April, a regional group including 
representatives from Rhode Isiand, Massachu- 
setts, Connecticut and New York had requested 
similar action. The Supreme Court's ruling as 


rulings can be viewed as highly consistent 
with the Supreme Court's stand in the his- 
toric segregation issues, where state au- 
thority was also barred. In both instances, 
it is clear that the current thinking of the 
Supreme Court precludes any possible con- 
flict of interest between state and federal 
authority, deeming that where apparent 
conflict exists, federal authority is supreme. 
The Court’s action indicates that neither 
Congressional intent nor constitutiona! in- 
tent is to be thwarted by state administra- 
tive agencies, courts or legislatures. 

That the Supreme Court rulings in the 
cases under consideration create a “no 
man’s land” in areas where the federal 
statute is not being administered and where 
state statutes cannot be administered, the 
Court is well aware. 

Speaking for the majority in the Guss 
decision, Chief Justice Warren said in part: 

“We are told by appellee that to deny 
the state jurisdiction here will create a 
vast no-man’s-land, subject to regulation by 
no agency or court. We are told by ap- 
pellant that to grant jurisdiction would pro- 
duce confusion and conflicts federal 
policy. Unfortunately, both may be right.” * 


The following concerned 
with (1) a recapitulation of the NLRB 
jurisdictional standards which gave rise to 
this conundrum, (2) the conflict between 
state and federal authority over labor re- 
lations, (3) the details and significance of 
the Supreme Court’s rulings in the instant 
cases and (4) the alternatives that are now 
open to Congress, to the NLRB and to 


with 


discussion is 


state legislatures, by which the “no man’s 
land” may be brought under legal authority, 
state or federal, and the present confusion 
and conflict resolved. 


to the plenary authority of the NLRB means a 


serious limitation to state control, and the state 
agencies have considerable interest in asserting 
legal jurisdiction over the evacuated areas since 
the ‘‘squatter’s rights'’ they have exercised 
for the past 30-odd months provided a sizable 
case load. Numerous arguments have been set 
forth to justify a widening of state control over 
labor relations. See Stern, ‘Federal Pre-emp- 
tion and the Jurisdiction of the Pennsylvania 
Labor Relations Board,’’ 18 University of Pitts- 
burgh Law Review 27: Hays, ‘Federalism and 
Labor Relations in the United States,’’ 102 
University of Pennsylvania Law Review 959: 
Isaacson, ‘‘Federal Versus State Jurisdiction in 
Labor Relations,'’ 42 American Bar Association 
Journal 415: and Cox, ‘‘Federalism in the Law 
of Labor Relations,’’ 67 Harvard Law Review 
1297. 

* Guss v. Utah Labor Relations Board, cited 
at footnote 4. 
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NLRB Jurisdictional Standards 


The NLRB has never extended the full 
measure of its authority over labor-man- 
agement relations, in administering either 
the National Labor Relations Act of 1935 
or the Labor Management Relations Act 
of 1947. Under the provisions of both 
statutes, the Board’s authority was essen- 
tially open-ended. The 1935 act granted 
the NLRB the power “to prevent any per- 
son [employer] from engaging in any unfair 
labor practice .. . affecting commerce”; the 
1947 amendments added unfair union prac- 
tices to the list of prohibitions to be policed 
in areas “affecting commerce.” The NLRB’s 
authority, as viewed by the Supreme Court, 
was intended by Congress to reach to the 
full extent of the commerce clause‘ and the 
Court has never questioned the stretching 
of the Board’s administrative arm. How- 
ever, avowedly for reasons of budget and 
administrative efficiency, the Board has never 
carried its authority as far into the channels 
of commerce as it might. Defining its own 
boundaries, the NLRB historically has fol- 
lowed diverse patterns of extension and 
contraction of its jurisdiction, reflecting in 
part the various political administrations it 
has served. 

From its inception in 1935 until 1950, the 
NLRB used a case-by-case method of de- 
termining whether “it would effectuate the 
purpose of the Act to exert jurisdiction.” 





* NLRB v. Fainblatt, 1 LABor Cases { 17,045, 
306 U. S. 606-607. In Guss v. Utah Labor Rela- 
tions Board, Chief Justice Warren reaffirmed 
the ruling of the Fainblatt decision. See also 
NLRB v. Jones & Laughlin, 1 LABoR CASES 
{ 17,017, 301 U. S. 1. 

* With the exception of the railroad and hotel 
industries, the NLRB has, at some time, taken 
jurisdiction over some segment of every pri- 
vate industry in the country, Railroads are ex- 
cepted by the Railway Labor Act. The hotel 
industry, however, has been excluded by NLRB 
administrative discretion, which historically has 
viewed hotel operations as having an indirect 
and insubstantial effect upon commerce, In 1949 
(The White Sulphur Springs Company, 85 
NLRB 1487), 1951 (Hotel Association of St 
Louis, 92 NLRB 1388) and 1955 (Miami Beach 
Hotel Association, CCH Labor Law Reports (4th 
Ed.), Vol. 5, § 53,170), the Board declined juris- 
diction over hotel operations. In the 1951 8tf. 
Louis case, the hotel unions (Hotel & Restaurant 
Employees & Bartenders International Union) 
had opposed the assertion of federal jurisdiction 
over hotel operations. However, ‘n 1955, after 
running into adverse Florida legislation in its 
organizing campaign in Miami Beach, the 
union requested federal pre-emption. The Board, 
declining jurisdiction without specifying its rea- 
sons, did not assert its right to regulate the 
bellicose Miami disputes. At present it seems 
unlikely that the NLRB's policy on the hotel 
industry can be long defended, for there is an 


State-Federal Jurisdiction 


Only the rule of de minimis appeared to be 
a general principle in devermining whether 
jurisdiction would be taken, and neither em- 
ployers nor employees could appeal to a 
code of practices to ascertain, a_ priori, 
whether federal statutes would be applied 
Given the rule of de minimis, however, fed- 
eral jurisdiction was gradually extended 
further and further into the channels of 
commerce.” 


In 1950, for the first time and by unani 
mous decision, the NLRB codified its juris 
dictional standards and set up specific 
dollar-volume criteria by which to deter 
mine whether particular enterprises had 
sufficient impact upon commerce to fall 
within the Board’s domain.’ In establishing 
its 1950 code, the NLRB neither contracted 
nor expanded its authority; it merely formal 
ized existing operational practices by publicly 
announcing its standards. The purpose of 
the announcement apparently was to re 
move the uncertainties which stemmed from 
the ad hoc procedures followed theretofore 
The 1950 codification was significant not for 
any marked change in practice, but as the 
Board’s first recognition of a need for 
specified standards and as a public state 
ment of the dollar-volume criteria applied 
in its determination of jurisdictional bounds 


However, in July, 1954, the NLRB re 
leased to the press a drastically revised 
jurisdictional code” and, in October of that 


increasing tendency toward consolidation of 
hotel ownership and operation, and the Justice 
Department has recently claimed, in a brief 
filed against Hilton Hotels, that the industry 
has a significant effect upon the flow of com 
merce. The latest effort by the union to obtain 
NLRB intervention has been action in the nature 
of a writ of mandamus in the Washington, D. C 
District Court, in Hotel Employees v. Boyd 
Leedom et al., 31 LABOR CASES % 70,415. On the 
NLRB’'s refusal to assert jurisdiction, the dis 
trict court ruled that the ‘‘Board’s action is not 
arbitrary or capricious in view of the 
pressing demands made on it by other indus- 
tries having greater impact on interstate com- 
merce.’’ This was held despite the fact that 
the hotel industry is the seventh largest in 
the country (by dollar-volume of invested capi 
tal), and the Hotel & Restaurant Employees & 
3artenders International Union has the seventh 
largest membership in the AFL-CIO. The dis- 
trict court's decision in the Leedom case went 
up for appeal in early May, 1957, action being 
brought by the HREU 

*NLRB press release, October 6, 1950. See 
also Jay E. Shanklin, ‘‘How NLRB Has Applied 
Its Jurisdictional Standards,” 3 Labor Law 
Journal 391 (June, 1952) 

” Some question can be raised as to whether 
the NLRB's establishment of jurisdictional 
standards falls properly within the meaning of 
‘rule-making’ as defined by the Administrative 

(Continued on following page) 
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year, handed down a series of decisions 
effecting significant changes in the Board’s 
standards. Jurisdiction was withdrawn from a 
large number of economic areas on the 
basis of a sharp upward revision of the 
dollar-volume criteria applied. In addition 
to this revision of its inflow-outflow stand- 
ards, the Board adopted total revenue 
standards that applied in six areas where 
plenary jurisdiction had formerly been ex- 
erted. Affected areas were (1) intrastate 
trucking and channels of commerce, (2) 
newspapers, (3) radio and television stations, 
(4) public utility companies, (5) public 
transit systems and (6) companies working 
under national-defense contracts.” Further 
aspects of the change in standards extended 
to (1) the removal of plenary jurisdiction 
from commercial enterprises in the terri- 
tories and (2) a new real estate clause 
which, in effect, removed NLRB jurisdic- 
tion from labor disputes in office buildings. 


The dollar-volume criteria adopted in 
1954 for retail stores quadrupled the direct 
outflow requirement formerly applied, and 
doubled the required volume of both direci 
and indirect inflows. Jurisdiction was also 
withdrawn from “franchise operations,” ex- 
cept those which independently satisfied the 
dollar-volume criteria for retail outlets. 
Manufacturing and other operations previ- 
ously not differentiated from retail enter- 
prises became subject to separate criteria 
requiring a direct outfiow of $50,000, an 
indirect outflow of $100,000, a direct inflow 
of $500,000 and an indirect inflow of $1 mil- 
lion, These provisions applied to both 
single-state and multistate operations, with 
the exception that chain enterprises with a 
combined direct outflow of $25,000 were to 
be subject to Board jurisdiction. 





(Footnote 10 continued) 
Procedure Act of 1946. 
tion of jurisdictional standards is in the nature 


If the Board's codifica- 


of ‘rule making . . ., which regulates the future 
conduct of either groups or persons,"’ it appears 
that the NLRB is bound by the Act of 1946 to 
publish its standards in the Federal Register 
rather than merely by press release. 

" John P. Henderson, work cited at footnote 
2, at p. 277. 

”% As reported by the Bureau of Labor Sta- 
tistics (New York Times, April 14, 1957), the 
United States economy passed a milestone in 
March of this year when, for the first time in 
history, more people were employed in the serv- 
ice industries than in the industries producing 
goods. With better than 50 per cent of the 
labor force engaged in providing services (such 
as retail and wholesale activity, government, 
education and entertainment), the NLRB's cur- 
rent jurisdictional standards are particularly 
significant, for collective bargaining is not 
widespread in the service industries. Since the 
distribution of goods, for instance, necessitates 
a broader geographic diversification than does 
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Thus, the NLRB withdrew its authority 
from both the small business sector of the 
economy and the rapidly expanding service 
industries,” leaving free from federal regu- 
lation a vast area of labor-management 
relations. The question which has remained 
unanswered until the Supreme Court rul- 
ings under discussion here has been that of 
the legal position of the areas abandoned 
by the Board. Would the silence of the 
federal administrative agency permit the 
states to intervene or were these areas to 
he “twilight zones” in which the federal 
government had pre-empted the field of 
labor-management relations? 


Adjudication 
and Federal Pre-emption 


Running contrary to the NLRB’s explicit 
contraction of its authority has been the 
Supreme Court's implicit endorsement and 
adjudication in favor of federai control and 
the Court’s increasing support for federal 
pre-emption.” While this position on the 
part of the Court has developed over a 
period of years, it has been clear that the 
trend was toward an interpretation of the 
Labor Management Relations Act which 
gives more and more authority to the fed- 
eral Board and narrows the jurisdiction of 
state agencies." Thus, the NLRB has run 
head-on into the conflict which arises from 
the increasing supremacy which the Su- 
preme Court has been yielding to federal 
bodies. The NLRB’s action in 1954 can be 
interpreted as an implicit endorsement of 
state jurisdiction over labor-management 
relations, but the Court has moved in the 
opposite direction—apparently with the in- 
tention of providing greater uniformity of 





production, the problem of chain operation pre- 
sents a more obvious obstacle to trade union 
development than it did in the steel. automo- 
tive or electrical industries. The NLRB's 1950 
“franchise agreement" standard was an attempt 
to deal with chain and multistate operations. 
The 1954 policy does away with this provision. 
For discussion, see John P. Henderson, work 
cited at footnote 2. 

™ Glushien, ‘‘Federal Pre-emption in Labor 
Relations,’' 15 Federal Bar Journal 4: Roume!l! 
and Schlesinger, ‘“‘The Pre-emption Dilemma 
in Labor Relations,’’ 18 University of Detroit 
Law Journal 17; Tobriner and Grodin, ‘‘Taft- 
Hartley Pre-emption in the Area of NLRB In- 
action,’’ 44 California Law Review 4. 

’ Harold S. Roberts, in “‘Introduction,’’ The 
Doctrine of Pre-emption (Honolulu, Industrial 
Relations Center, University of Hawaii, 1957), 
pp. 1-18, claims that sponsors of the Taft-Hart- 
ley amendments intended the act to give 
broader scope for state action. However, since 
1947 the Supreme Court has ‘‘chopped away 
at state's rights in this field.’’ 
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legislative and administrative regulation and 
of strengthening federal authority. 

The Supreme Court has exercised judi- 
cial discrimination in setting out the supremacy 
of federal control over labor-management 
relations and, in instances where it has be- 
lieved no remedy to exist at the federal 
level, has ruled in favor of state authority. 
Because federal law makes no provision for 
labor disputes involving tortious” action ” 
and because the states have a “dominant 
interest . . . in preventing violence 
property damage,” the Court ruled 
that these are areas in which ad- 
ministrative agencies and/or tribunals have 
the authority to exercise control over labor 
relations, despite the existence of federal 
statutes that might conflict and/or have 
companion interests.” Nowithstanding these 
exceptions, the Court has consistently im- 
plied a preference for federal pre-emption.” 
The decisions of March 25, however, make 
this preference explicit, placing federal pre- 
emption in the realm of the categorical 
imperative.” 


and 
has 
State 


As early as 1946, the Supreme Court took 
cognizance of the possibility of a “no man’s 
land” when it noted that “the election of 
the National Labor Relations Board to de 
cline jurisdiction presents a different 
problem which we do not now nate 
Still further consideration of the problem 
was evidenced in the Court’s now famous 
Garner The decision in 


decide. 


the 
Garner case firmly denied state intervention 
in areas where Congressional intent favored 
federal control. However, the issue of fed- 
eral pre-emption was clouded by the Court’s 
underlining of specific facts ruling the case. 


decision.” 


Garner, owner of a trucking concern in 
Pennsylvania whose business affected the 
flow of interstate commerce, appealed to a 
Pennsylvania lower court for an injunction 
against peaceful picketing. Garner claimed 
that the picketing was a coercive attempt 


®% Construction Workers v 
LABOR CASES { 68,460, 347 U. S. 656. 

*UAW v. WERB, 30 LaBorR CASES { 70,000, 
351 U. S. 266, 274. The Court has said 
our post Taft-Hartley opinions have made it 
clear that the general rule [that states 
may not pre-empt] does not take from the 
states the power to prevent mass picketing, 
violence and overt threats of violence.'’ (Weber 
v. Anheuser-Busch, Inc., 27 LABOR CASES 
* 69,064, 348 U. S. 468.) 

In dissent, Justice Douglas, joined by Jus- 
tice Black and Chief Justice Warren, argued 
that the majority's decision ‘‘opens the door to 
unseemly conflicts between state and federal 
agencies.’ (351 U. S. 276.) 

*% Garner v. Teamsters Union, AFL, 24 LABOR 
CASES ‘ 68,020, 346 U. S. 485; Weber v. Anheu- 
ser-Busch, Inc., cited at footnote 16; Plankinton 
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Laburnum, 26 


to induce his employees to join the Team 
sters International. In granting relief to the 
employer, the Pennsylvania court took judi 
cial notice of the Pennsylvania Labor Rela- 
Act, as amended, which prohibits 
coercive picketing™ by provisions similar, 
if not identical, to the prohibitions of the 
National Labor Relations Act, as amended.’ 
However, the Pennsylvania Supreme Court 


tions 


reversed the lower court and ordered with 
drawal of the injunction, claiming that Gar 
ner had direct appeal to the NLRB under 
the provision of Section &(b) and that the 
federal act did not provide for concurrent 
jurisdiction.” then removal 


Garner sought 


of the Pennsylvania high court's ruling by 
appeal to the United States Supreme Court 
The federal Court upheld the refusal of the 
injunction and, further, set out an implicit 
federal 


| he 


endorsement of 
Court said in part 


pre-emption 


“ 


. we conclude that when federal power 
the public o1 
interests, or 

law of the 
curtailed, circumvented, or 
state procedure merely because it will apply 


is exerted for 
private 
supreme 


protection ot 
both, it 
land 


becomes the 
and cannot be 
extended by a 
some doctrine of private right of course, 
Congress, in enacting such legislation as we 
[| Labor Relations 


alternative or supplemental 


have here Management 
Act] can save 
state remedies by express terms, or by some 


clear implication, if it sees fit 

Since Congress had given no clear indi 
that it 
rent state jurisdiction, the Supreme Court 


cation condoned shared or concur- 


ruled in favor of federal supremacy and 
the noted 
that the NLRB 
decline to exercise its power” in 


(The NLRB had 


tered the muddy waters of the Garner case.) 


pre-emption. In doing so, Court 
that there 
“would 


the instant 


Vas 


no suggestion 


case not en 
The Court’s Garner decision was interpreted 


by many judges and lawyers as a sweeping 


CASES 


Com- 


LABOR 
Steel 


Packing Company v. WERB, 17 
* 65,595, 3238 U. S. 953: Bethlehem 
pany v. N. Y. SLRB, 12 LABOR Cases ° 51,245 
330 U. S. 767: In ernational Union of UAW v 
O’ Brien, 18 LABor CASES © 65,761, 339 U. S. 457 

” Cases cited at footnote 4 

” Bethiehem Steel Company v. N. ¥ 
cited at footnote 18, at p. 776 

** Cited at footnote 18 

1 Purdon's Pennsylvania Statutes 
tated, Tit. 43, Sec, 211.6(2)(a) (1952) 

** 61 Stat. 136 (1947), Sec. 8(b)(2) 

** 23 LABOR CASES { 67,396, 373 Pa, 19, 94 Atl 
(2d) 893 

*% Garner % 
footnote 18 


SLRB 


Anno- 


Teamsters Union, AFL, cited 


at p. 501 





condemnation of state interference where 
Congress had supplied a federal remedy.” 
The Court had precluded state action even 
though the state’s intervention had been in 
sympathy with the federal agency’s policies 
for the enforcement of Section &(b) of the 
NLRA. Thus, the Garner decision carried 


a strong implication that the Court would 
stand on the principle of federal pre-emption. 


’ However, on the same day that the 
Garner decision was handed down, the 
United States Supreme Court confused the is- 
sue in reversing, per curiam, a decision of 
the Alabama Supreme Court.” The Ala- 
bama court had upheld the action of a 
lower state court in the case of one Kinard, 
an employer whose business volume did not 
fall within the 1950 inflow-outflow stand- 
ards of the NLRB. The United States 
Supreme Court ruled, per curiam,” on the 
narrow ground that Kinard had not specif- 
ically requested NLRB jurisdiction and that 
until appropriate federal relief had been 
exhausted, the state was precluded from 
action. The question the Kinard case left 
unanswered was expressed by Chief Justice 


Warren in delivering the Guss decision: ” 


“ ., whether Congress, by vesting in the 
National Labor Relations Board jurisdic- 
tion over labor relations matters affecting 
interstate commerce, has completely dis- 
placed state power to deal with such mat- 
ters where the Board has declined or 
obviously would decline to exercise its juris- 
diction but has not ceded jurisdiction pur- 
suant to the proviso to Section 10(a) of the 
National Labor Relations Act.” 

“It is a question,” the Chief Justice said, 
“we left open in Building Trades Council v. 
Kinard Construction Co.” 


Recent Decisions of Court 


The delineation of the “no man’s land” 
was firmly established by the Supreme 
Court in the three companion decisions of 
March 25, 1957. The first and leading de- 


cision (Guss v. Utah Labor Relations Board) 


established the precedent that a state labor 
relations board may not usurp an area in 
which the federal! agency has merely de- 
clined to exercise its authority.” The Court 
ruled that only the procedure of investiture 
set out by Section 10(a) of the NLRA 
could allow a state board to act in a fed- 
erally denuded area. Unless the NLRB ex- 
plicitly ceded jurisdiction to a specific state 
agency, federal pre-emption prevailed. 


The second decision (Meat Cutters v. Fair- 
lawn Meats (Ohio)) establishes a precedent 
which prohibits state courts from enjoining 
picketing of an employer involved in inter- 
state commerce, even though the employer’s 
business volume is insufficient to meet the 
current NLRB jurisdictional standards. A 
state court may not intercede in favor of 
the employer to enforce an unfair union 
practice prohibition of the NLRA. 


The concluding decision of March 25 
(Building Trades Council v. Garmon (Cali- 
fornia)) further prohibits state courts from 
awarding damages to an employer on the 
basis of the federal statute. The Laburnum 
case™ had established state intercession in 
cases involving torts, because federal law 
does not allow for tortious action. How- 
ever, such intercession, the Supreme Court 
has now ruled, must flow from state stat- 
utes. Since the California court’s award of 
damages to Garmon had been based not 
upon California law, but upon the NLRA, 
its decision was vacated and remanded by 
the United States Supreme Court. The effect 
of these three decisions is to bar both state 
administrative agencies and state courts from 
intercession in the “no man’s land” created by 
the NLRB’s contracted jurisdictional bounds. 
Here Congress has provided federal reme- 
dies for the supervision of collective bar- 
gaining and federal procedures for the 
award of damages and prohibition of unfair 
practices, and state action is thereby pro- 
hibited. The sweeping intent of the Court’s 
position is especially clear when the records 
of the three cases are consulted. 





* Ruling for pre-emption were decisions in 
Retail Clerks, AFL v. Your Food Store, 28 
LABOR CASES { 69,415, 225 F. (2d) 659; Univer- 
sal Car Company v. 1AM, AFL, 27 LABOR CASES 
1 68,825: N. Y. SLRB v. Wags Transportation 
System, 26 LABOR CASES { 68,754, 130 N. Y. S. 
(2d) 731. Ruling against pre-emption were 
Milk Drivers v. Cream-O-Land Dairy, 29 LABOR 
CASES { 69,823, 39 N. J. Super. Ct. 163, 120 Atl. 
(2d) 640; Dallas General Drivers v. Jax Beer 
Company, 27 LABOR CASES { 69,099, 276 S. W. 
(2d) 384. 

* Kinard Construction Company v. Building 
Trades Council, 23 LABOR CASES ‘ 67,467, 258 
Ala, 500. 
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* Building Trades Council v. Kinard C onstruc- 
oy ae 24 LABOR CASES { 68,086, 346 

J. 8. 

* Guss v. Utah Labor Relations Board, 
at footnote 4. 

*” The Supreme Court has never passed upon 
the validity of the Board's jurisdictional stand- 
ards, and did not review, or consider, this ques- 
tion in the instant cases. The Court has upheld 
the right of the Board to exercise discretion, 
by means of a doilar-volume criterion, to decide 
whether it will exert jurisdiction. See NLRB 
v. Denver Building Trades Council, 19 LaBoR 
CASES { 66,347, 341 U. S. 683-684. 

" Cited at footnote s 
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Guss v. Utah Labor Relations Board 


Guss, doing business as the Photo Sound 
Products Manufacturing Company, in Salt 
Lake City, Utah, manufactures photographic 
equipment, partially under contract to the 
United States Air Force. In 1953, the 
United Steelworkers of America was cer- 
tified by the NLRB to act as the agent of 
Guss employees for the purpose of collec- 
tive bargaining. At that time, Guss epera- 
tions came under NLRB jurisdiction, since 
the Board’s code took plenary jurisdiction 
over employers working on government 
contracts.” After July 15, 1954, however, 
with the Board’s revised standards in effect, 
Guss fell outside the NLRB government- 
contract provision.” In the interim, the 
Steelworkers filed charges against Guss 
with the NLRB regional director, under 
Section 8(a)(1), (3) and (5) of the NLRA.” 
On July 21, 1957, the representative of the 
regional board dismissed the union petition, 
stating that Guss operations were “predomi- 
nantly local in character” and that it would 
not “effectuate the policies of the Act to 
exercise jurisdiction.” ” 

Since Utah is one of the 18 states with a 
labor relations act, the union then filed 
charges against Guss under a provision ol 
the state statute that prohibits unfair em- 
Despite Guss’s conten- 
tion that the state agency did not have 
jurisdiction,” the Utah Labor Relations 
3oard elected to act and, after litigation, 
On appeal to 


ployer practices.” 


granted relief to the union. 
the Utah Supreme Court, the decision of 
the state agency was affirmed. The em- 
ployer then sought United States Supreme 
Court review of the case. The importance 
of this appeal was indicated by the fact that 
the States of New York, Pennsylvania, 
Florida, Georgia, Texas, Vermont, Virginia, 
Wyoming and Wisconsin, also the NLRB 
and the United Steelworkers of America all 
entered briefs as amicus curiae. 


In reversing the Utah high court, the 
Supreme Court depended exclusively upon 
Section 10(a) of the NLRA, as amended, 
which provides that: * 


“ 


the Board is empowered by agree- 
ment with any agency of any State or Terri 
tory to cede to such agency jurisdiction 
over any cases in any industry (other than 
mining, manufacturing, communications, and 
transportation, except where predominantly 
local in character) even though such cases 
may involve labor disputes affecting com- 
merce, unless the provision of the State or 
Territorial statute applicable to the deter 
mination of such cases by such agency is 
inconsistent with the corresponding provi- 
sion of this Act or has received a construc- 
tion inconsistent therewith.” 


The following set of circumstances deter- 
mined the Court’s decision and the emphasis 
upon Section 10(a): In 1947, prior to the 
passage of the Taft-Hartley amendments, 
the Supreme Court denied the New York 
State Labor Relations Board the right to 
exercise jurisdiction over foremen unions 
though, at the time, the NLRB was declin- 
ing, as policy, to certify bargaining units 
composed exclusively of foremen.” The 
Court further ruled, in Bethlehem, that a 
state agency could not intercede in an area 
marked off by Congress, even when the 
NLRB might be willing to cede its juris 
diction, because the NILRA made no provi 


sion for such concessions 
’ 


The majority in Guss claims that Section 
10(a) 
sion of 


“was drafted in response to the deci 
Bethlehem 


specily 


this Court” in the case 


and was intended by Congress to 
the procedure by which the NLRB might 
time, the 


cede its jurisdiction. At the same 


court ruled: ” 


“We hold that the proviso to §10(a) is 


the exclusive means whereby States may 


be enabled to act 
which 


the matters 


Na- 


concerning 
Congress has entrusted to the 





2 Westport Moving and Storage Company, 91 
NLRB 902, also Coburn Catering Company, 100 
NLRB 1133. 

* NLRB press release, July 15, 1954, and 
policy applied in Maytag Aircraft Corporation, 
110 NLRB 594, 596, also Breeding Transfer Com- 
pany, 110 NLRB 493, 505. 

“61 Stat. 136 (1947), Sec. 8(a)(1) (coercion), 
(3) (discrimination against union members) and 
(5) (refusal to bargain collectively). 

* Guss v. Utah Labor Relations Board, cited 
at footnote 4. 

*30 LABOR Cases { 69,924, 5 Utah (2d) 68, 
296 Pac. (2d) 733. 

* See cases cited at footnote 26 for rulings 
to that effect. 

% 61 Stat. 136 (1947), Sec. 10(a). 


State-Federal Jurisdiction 


* Bethlehem Steel Company v. N. Y. SLRB, 
cited at footnote 18. For a discussion, see Cox, 
work cited at footnote 5. 

“Cited at footnote 4. In dissent, Justice 
Burton (joined by Justice Clark) said that 
“the fuli mission of the proviso [to Section 
10(a)] was to supply the National Board with 
express authority to cede jurisdiction over labor 
disputes by agreement where, as a matter of 
deliberate judgment, it concluded that due 
regard for local interests made that course de- 
sirable. The Board's jurisdictional yardsticks 
always have reflected its need to distribute its 
limited resources so as best to effectuate the 
policies of the Act. The Board does not ‘cede’ 
jurisdiction when it declines to exercise its full 
jurisdiction; it merely allows the States to 
exercise their pre-existing authority.’ 
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tional Labor Relations Board. We find 
support for our holding in prior cases in 
this Court. In Amalgamated Assn. of Em- 
ployees v. Wisconsin Board {19 Lasor Cases 
7 66,193], 340 U. S. 383, 397-398, the Court 
said: 

“*The legislative history of the 1947 Act 
refers to the decision of this Court in 
Bethlehem Steel Co. v. New York Labor 
Board [12 Lapor Cases § 51,245], 330 U. S. 
767 (1947), and, in its handling of the prob- 
lems presented by that case, Congress 
demonstrated that it knew how to cede 
jurisdiction to the states. Congress knew 
full well that its labor legislation “preempts 
the field that the act covers insofar as 
commerce within the meaning of the act 
is concerned” and demonstrated its ability 
to spell out with particularity those areas 
in which it desired state regulation to be 
operative.’ 

“  . . we find not only a general intent 
to pre-empt the field but also the proviso 
to §10(a), with its inescapable implication 
of exclusiveness.” 

In the application of Section 10(a) set 
forth by the majority, the Court has given 
up its previous “patchwork” interpretation 
of the penumbral area between state and 
federal jurisdiction. The indecision which 
arose from the Garner, Kinard, Bethlehem 
and Weber doctrines, to mention but a few, 
should have no counterpart in the doctrine 
set down in Guss vs Utah Labor Relations 
Board. \t is clear that the same doctrine of 
state exclusion applied in economic areas where 
the Board continues to exercise its jurisdiction 
is applicable in the “no man’s land.” It is diffi- 
cult, at present, to apply the single method 
by which jurisdiction may be vested in 
the states, for no state has a statute that 
is identical with the provisos to both (a) 
and (b) of Section 8 of the NLRA. The 
NLRB, in its amicus curiae brief, points out 
that it had been “unable, because of the 
prescribed conditions [of Section 10(a)] to 


consummate any such agreements.” Alter- 
native possibilities suggested by the Court, 
as well as by interested parties, are dis- 
cussed below. 


Meat Cutters v. Fairlawn 


Fairlawn Meats, Inc. operates retail meat 
markets in Ohio and makes wholesale pur- 
chases through interstate channels of com- 
merce. Under the 1954 jurisdictional code 
of the NLRB, neither the direct nor the 
indirect inflow through interstate channels 
was sufficient to satisfy the Board’s retail 
criteria." The Amalgamated Meat Cutters 
and Butcher Workmen, AFL, in attempting 
to organize Fairlawn employees, applied 
economic pressure by means of picketing 
and a secondary boycott. Neither the union 
nor the employer appealed to the NLRB,® 
but Fairlawn requested an injunction from 
an Ohio Court of Common Pleas. The in- 
junction was issued in accordance with an 
Ohio policy against unlawful picketing, and 
was upheld by the Ohio Supreme Court on 
the premise that interstate commerce was 
not involved.“ The union brought appeal 
to the United States Supreme Court on the 
ground that the state courts had interceded 
in an economic area which was interstate 
in nature.” 

The case was particularly significant for 
the Supreme Court’s interpretation that Sec- 
tion 2(7) of the NLRA™ is applicable even 
where it is “obvious that the Board would 
decline jurisdiction.” ” Section 2(7) specifies: 

“The term ‘affecting commerce’ means 
in commerce, or burdening or obstructing 
commerce or the free flow of commerce, 
or having led to or tending to lead to a 
labor dispute burdening or obstructing com- 
merce or the free flow of commerce.” 
(Italics supplied.) 

With this inclusive and all-prevailing defi- 
nition of what “affects commerce,” the 
Court said: “ 





" Hogue and Knott Supermarkets, 110 NLRB 
544 


* Since the NLRB uses different dollar-volume 
criteria in secondary boycott cases (see McAllis- 
ter Transfer, Inc., 110 NLRB 1769, 1771), the 
Board might have exerted jurisdiction since 
the dollar volume of the secondary employer, 
if added to that of Fairlawn, would give a 
combined figure that would meet Board juris- 
dictional standards. While recognizing this 
possibility, the Court left that issue eside and 
ruled as if NLRB would decline jurisdiction; 
see Meat Cutters v. Fairlawn, cited at foot- 
note 4, 

“30 LABOR CASES { 69,845, 164 Ohio St. 285, 
130 N. E. (2d) 237. 
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“The parties that filed amicus curiae briefs 
in Guss v. Utah Labor Relations Board again 
filed in the instant case, as did American Retail 
Federation, Chio State Council of Retail Mer- 
chants, Ohio Chamber of Commerce, American 
Federation of Labor and Congress of Industrial 
Organizations. 

” 61 Stat. 136, Section 2(7). 

“ Meat Cutters v. Fairlawn, cited at foot- 
note 4. As the court noted, the facts in Fair- 
lawn were similar, if not identical, to those in 
Building Trades Council v. Kinard Construction 
Company, cited at footnote 28. 

Meat Cutters v. Fairlawn, cited at foot- 
note 4. See alsc NLRB v. Denver Building 
Trades Council, cited at footnote 30, at pp. 
683, 685. 
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we do not agree that respondent’s 
interstate purchases were so negligible that 
its business cannot be said to affect inter- 
state commerce.” 


The Court further stated that since all 
interstate purchases affect commerce, and 
even though the federal administrative agency 
was not exercising jurisdiction, “a state cannot 
afford a remedy parallel to that provided” 
by Congress in the NLRA. _ Further- 
more, the proviso to Section 10(a) oper- 
ates not only “to exclude state labor boards 
from disputes within the National Board's 
jurisdiction it must also exclude state 
courts.” * (Italics supplied.) 


The wording of the Court is significant. 
Jurisdictional standards of the NLRB which 
place some economic areas outside its pro- 
tection do not remove the Board’s jurisdic- 
tional authority. Labor disputes in the “no 
man’s land” are indeed in limbo, and may 
not be coveted by state tribunals or admin- 
istrative agencies, 

A special conundrum of the current con- 
flict between state and federal labor statutes 
becomes evident in Meat Cutters v. Fairlawn 
It is generally recognized that federal 
law offers greater protection to trade union 
activity than do prevailing state practices. 
In the instant case, Fairlawn refused to 
recognize the union or to bargain collec- 
tively, and the petitioners claimed that the 
NLRB would necessarily have found Fair- 
lawn guilty of violating Section 8(a)(1) and 
(5) of the NLRA. Under Ohio practices, 
on the other hand, the union was enjoined 
from picketing and exerting economic pres- 
sure to gain its right to collective bargaining 
As Chief Justice Warren noted, “the opinion 
of the Ohio Court of Appeals takes no 
account of the alleged unfair labor practice 
activity of the employer.” 





“Congress did not leave it to state labor 
agencies, to state courts or to this Court to 
decide how consistent with federal policy state 
law must be. The power to make that decision 
was... given to the National Labor Relations 
Board, guided by the language of the proviso 
to Section 10(a).”’ 

* As pointed out by the author, work cited 
at footnote 2, federal legislation since the 1930's 
has been more favorable to the extension of ccl- 
lective bargaining and to union growth than 
has state legislation. For this reason, the 
question of who shall covet the ‘‘no man’s 
land’’ is especially significant. Board Member 
Murdock, in his dissenting opinion in Breeding 
Transfer Company (110 NLRB 500, 501), claimed 
that the NLRB’'s contraction of jurisdiction in 
1954 was not for budgetary reasons, but was 
premised upon ‘‘the view that there should 
be a reallocation of authority between the fed- 
eral government and the states in the reguia- 
tion of labor disputes with authority in 


State-Federal Jurisdiction 


In view of the disparate state and federal 
policies as te the respective rights of em- 
ployers and employees, it is apparent that 
the exercise of state authority over labor 
management would not, -in all 
instances, provide regulation that is consist- 
ent with the federal statute, nor would 
administration of the NLRA by an agency 
in Senator McNamara’s state, for instance, 
be at all consistent with administration of 
the act in Senator Goldwater's state.” The 
Supreme Court believes that “Congress has ex 


relations 


pressed its judgment in favor of uniformity.” ° 


Building Trades v. Garmon 


J. S. Garmon, who operates retail lumber 
yards in California, purchases through in- 
terstate channels of commerce. When the 
San Diego Building Trades Council picketed 
his operations to exert economic pressure 
for a contract and a union-shop agreement, 
Garmon resisted, He claimed that no ele« 
tion had been held among his employees 
and, therefore, such a contract would violate 
Section 8(a)(3) of NLRA.” Garmon’s ap 
peal to the NLRB for relief was declined 
by the regional director in accordance with 
the 1954 jurisdictional standards. Garmon 
thereupon filed suit in a California Superior 
Court for an injunction against picketing on 
the ground that the union was coercing him 
to violate a federal statute. 

The union argued that intercession by the 
California court would violate the 
dents established by the United States Su 
preme Court in Garner. Nevertheless, the 
California Superior Court granted the in 
junction and awarded damages of $1,000 to 
Garmon. On appeal, the California Supreme 
Court affirmed the decision of the lower 
court. The case then went up to the United 
States Supreme Court, action being brought 
by the union on the claim that Congress 


prec ce 


the excised areas surrendered to the states 
Interestingly, Chief Justice Warren (majority 
in Guss v. Utah Labor Reldtions Board) has 
also said that the Board's reasons for the 1954 
revision ‘“‘were not basically budgetary.”” This 
suggests that Board Member Murdock's mi- 
nority opinion has become the Supreme Court 
majority opinion as to the intent of NLRB's 
jurisdictional standards On the other hand 
Justice Burton's minority opinion in Guss 
implicitly accepts the Board's majority opinion 
in Breeding Transfer. All of this lends further 
evidence to the conflict between the Board's 
administration of NLRA and the Supreme 
Court's adjudication of the act 

” Guss v. Utah Labor Reiations Board and 
Meat Cutters v. Fairlawn, cited at footnote 4 

"61 Stat. 136 (1947), Sec. 8(a)(3) Union 
shop agreements are permitted only if the 
union is the bargaining representative of re- 
spective employees as per Sec, 9(a) 
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“ 


had intended federal pre-emption of “no 
man’s land.” In its summary of the facts, 
the United States Supreme Court pointed 
out: ” 


“Recognizing that respondent’s business 
affected interstate commerce, it [the Cali- 
fornia Supreme Court] concluded that the 
Board’s declination, in pursuance of its an- 
nounced jurisdictional policy, to handle re- 
spondent’s representation petition left the 
court free to act.” 


While it is obvious that the court’s deci- 
sions in Guss and Meat Cutters control the 
Garmon case in its major aspects, precluding 
state intervention in “no man’s land,” one 
contingency did remain that might permit 
the California courts to take jurisdiction— 
and it involved the award of damages. In 
Construction Workers v. Laburnum,” the Su- 
preme Court had permitted a state court 
to intercede in a labor dispute involving 
a tort. Despite federal pre-emption ot the 
area, enforcement of state statutes was per- 
mitted because the federal law did not pro- 
vide for tortious conduct. It was argued 
in the Garmon case that the award of dam- 
ages was consistent with the Laburnum 
doctrine.” But Chief Justice Warren, speaking 
for the majority, pointed out a significant 
difference between Laburnum and Garmon:™ 


“Laburnum sustained an award of dam- 
ages under state tort law for violent con- 
duct. We cannot know that the California 
court would have interpreted its own state 
law to allow an award of damages in this 
different situation.” 


Chief Justice Warren’s opinion in the 
Garmon case holds that a state court may 
not rely upon a federal statute (NLRA) 
to award damages for tort or to prohibit 
unfair union practices, even though the ad- 
ministrative agent of the federal law (NLRB) 
declines to exercise its jurisdiction. In va- 
cating the case and remanding the California 
court’s award of damages, the Court made 
clear that its Garmon decision did not over- 
rule the Laburnum doctrine; it simply made 
explicit a qualification which had not pre- 
viously come into question. The Garmon 
decision indicates that tort action may be 
brought against violators in “no man’s land” 
‘only if state statute is relied upon, Federal 


law cannot be used by state courts as the 
basis for an award of damages (Garmon) 
nor may state courts intercede in those 
economic areas which Congress has pre- 
empted (Meat Cutters). 


Quo Animo? 


Who, then, is to determine what authority 
shall occupy the “no man’s land,” and what 
policies shall govern there? 


The Guss, Meat Cutters and Garmon deci- 
sions, establishing beyond question the fed- 
eral pre-emption of the “no man’s land,” 
make clear that the NLRB, by mere ad- 
ministrative procedure, cannot usurp the 
legislative function of authorizing state 
regulation of labor-management relations in 
areas that affect commerce.” The Court’s 
emphasis upon a strict interpretation of the 
proviso to Section 10(a) of the NLRA 
supports the contention that Congress’ 
power in the area of commerce is plenary, 
and Congress alone may determine whether 
the “no man’s land” is to be occupied by 
state agencies. 

Chief Justice Warren said in the Guss 
decision: ™ 

“Congress is free to change the situation 
at will. In 1954 the Senate Committee on 
Labor and Public Welfare recognized the 
existence of a no-man’s-land and proposed 
an amendment which would have empowered 
state courts and agencies to act upon the 
National Board’s declination of jurisdiction. 

The National Labor Relations Board 
can greatly reduce the area of the no-man’s- 
land by reasserting its jurisdiction and, 
where States have brought their labor laws 
into conformity with federal policy, by ceding 
jurisdiction under § 10(a).” 

The amendment to which the Chief Jus- 
tice referred™ was not passed, of course, 
since any proposed amendment to the Taft- 
Hartley Act immediately produces a multi- 
tude of alternative proposals. The policy 
which Congress appears to have followed 
to date is to leave bad enough alone. 
Whether the present Congress will choose 
to amend the Act is purely conjecture but, 
nevertheless, the “no man’s land” controversy 
has elicited several bills which are now in 
the hopper. 





% San Diego Building Trades Council v. Gar- 
mon, cited at footnote 4. 

"™ Cited at footnote 15. 

% 29 LABOR CASES { 69,642, 45 Cal. 
666-667. 

% San Diego Building Trades Council v. Gar- 
mon, cited at footnote 4. 

% State courts have adjusted quickly to the 
Guss doctrine of the Supreme Court. See 
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(2d) 657, 


Puckett Buick Company v. Teamsters, 32 LABOR 
Cases { 70,647; Hodges Bedding Company v. 
Pennsylvania Labor Relations Board, 32 LABOR 
Cases { 70,653; McKenzie, Inc. v. International 
Association of Machinists, 32 LABOR CASES 
{ 70,628. 

*" Guess v. Utah Labor Relations Board, cited 
at footnote 4. 

%*S. Rept. 1211, 83d Cong., 2d Sess., p. 18. 
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First, there is the Ives bill,” which pur- 
ports “to clarify the authority of the States 
and Territories” as affected by the NLRA. 
Senator Ives’s approach is direct. He pro- 
poses to amend Section 6 of the 1947 act by 
adding subsections thereto which explicitly 
authorize the NLRB to decline jurisdiction 
at its discretion, and which clearly state: 

“Nothing contained in this Act shall be 
deemed to bar any agency, or the courts, 
of any State or Territory, from assuming 
and asserting jurisdiction over labor dis- 
putes over which the Board declines 
to assert jurisdiction .) 


The bill also empowers the Board to cede, 
at its discretion, jurisdiction over disputes 
involving unfair labor practices or repre- 
sentation controversies, by direct agreement 
with any agency of a state or territory. 
Finally, the Ives bill eliminates the con- 
tradictions thus established by repealing the 
proviso to Section 10(a). 


Obviously, this bill, if passed, would re- 
verse the United States Supreme Court's 
policy of federal pre-emption, as enunciated 
in Guss, Meat Cutters and Garmon, and would 
open all areas of commerce to state and 
territorial regulation of labor relations, sub- 
ject only to the administrative discretion 
of the NLRB. In effect, it removes Con- 
gressional authority from the entire field 
of labor relations and empowers the NLRB 
to determine who, and what policies, shall 
regulate labor-management disputes. 


A second bill to amend the NLRB,” intro- 
duced by Senator Watkins, is similar to the 
Ives proposal but fails to repeal the proviso 
to Section 10(a), and permits states and 
territories to intercede in disputes over 
which “the Board would decline . . . to 
assert jurisdiction.” (Italics supplied.) This 
bill, then, does not require that the Board 
specifically decline jurisdiction in order for 
state agencies to act, and appears to allow 
state interpretation of NLRB jurisdictional 
policy. 

soth the Ives and Watkins bills leave 
open the question of whether state or terri- 
torial courts may enforce the federal statute, 
though the Ives bill does provide specific 
means for the NLRB to cede jurisdiction 
over disputes involving prohibitions of the 


federal act. Neither bill prohibits the en- 
forcement of state statutes which are in 
conflict with the federal act; in fact, both 
make possible the enforcement of such 
statutes in areas which historically have 
been defined, by administrative practice and 
by Supreme Court adjudication, as areas 
“afiecting commerce.” The two bills are 
now being considered in the Senate Com- 
mittee on Labor and Public Welfare. 


A third bill, which has been referred to 
the House Committee on the Judiciary, 
deals with the general principle of federal 
pre-emption rather than with the specific 
problems of the “no man’s land.” It was 
introduced by Representative Smith of Vir- 
ginia “to establish rules of interpretation 
governing questions of the effect of Acts 
of Congress on State laws.” “* While this 
bill appears to leave open questions of the 
conciliation and consistency of state and 
federal laws, its purpose seems clearly to 
deny the principle of federal pre-emption 
It states that “no Act of Congress shall be 
construed as indicating an intent on the 
part of Congress to occupy the field in 
which such Act operates [nor] as 
invalidating a provision of State law “ 

The bill would exclude state laws which 
are concurrent with federal statutes only 
when the federal act dces so by express 
provision; it would invalidate state laws 
only where there is “direct and positive 
conflict” with an express provision of a 
federal statute “so that the two cannot be 
reconciled or consistently stand together.” 


So much for the present indications of 
how Congress views the conundrum. The 
second solution which has been suggested 
is the reassertion of NLRB jurisdiction 
This is the solution favored by AFL-CIO 
attorneys, who have voiced opposition to 
any statutory change. It is not unlikely 
that the Board might reassert its authority 
over the “no man’s land” or redefine its 
standards to narrow the excised 
the composition of the Board has undergone 
drastic change since 1954. The three 
members of the five-man Board 
expressed concern for the situation as it 
now stands“ and Member Jenkins discussed 
alternatives at some length in an address 
before the Sixth Labor Law Institute of 


area, tor 


new 


have all 





” S, 1772, 85th Cong., 1st Sess. (April 1, 1957), 


referred to Committee on Labor and Public 
Welfare. 

“S. 1723, 85th Cong., ist Sess. 
1957), referred to Committee en 
Public Welfare. 

“" H. Res. 3, 85th Cong., lst Sess. (January 3, 
1957), referred to the Committee on the Ju- 
diciary. 


(March 26, 
Labor and 


State-Federal Jurisdiction 


@ Stephen S. Bean, in remarks addressed to 
Thirty-seventh Pacific Coast Management Con 
ference, at the Claremont Hotel, Berkeley 
California, in NLRB Press Release R-519, April 
17, 1957; Boyd Leedom and Joseph A. Jenkins 
in remarks addressed to the Sixth Labor Law 
Institute of Southern Methodist University 
Dallas, Texas, NLRB Press Releases R-520 and 
R-521, April 25, 1957 
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Southern Methodist University. Jenkins 
raised two problems that seem to be gen- 
erally agreed upon as the major obstacles 
to action by the Board:” (1) an influx of 
new cases that would seriously delay the 
extension of federal protection in cases 
where time is an important factor and (2) 
the necessity for the Board to obtain addi- 
tional funds from Congress to handle the 
increased case load. 

The only other alternative that appears 
to have received much attention is that of 
state statutes’ being revised to conform 
more closely with the federal act. This does 
not appear to be a real possibility. Only 
18 states have laws pertaining to the con- 
duct of labor relations, and those most 
vigorous in labor legislation have enacted 
the statutes which least conform with fed- 
eral principles of free collective bargaining. 
It seems highly unlikely that many states 
will enact statutes that do not conflict with 
NLRA at any time in the very near future. 

In view of the nature of the bills pro- 
posed in Congress thus far, one cannot look 
for a legislative solution to the problems of 
the “no man’s land” that would uphold the 


THE COUNTRY NEEDS 


_ “We in the machine-tool industry feel 
very strongly that our country needs 
more and more automation, not less and 
less. If the productivity of machine tools 
is not greatly increased there will be a 
substantial decline in our standard of 
living by 1975. 

“It seems to me that the present popu- 
lation trends demonstrate this point very 
forcefully. We all know that the overall 
population is increasing very fast. The 
present estimate is that it will increase 
55 miliion by 1975. But it is also esti- 
mated that the labor force will increase 
only about 15 million. 

“The question then is how 15 million 
people are going to produce enough for 
55 million people. There is only one pos- 
sible answer. The country’s output per 
man-hour must be increased. And there 
is only one way in which this can be 
done. The productivity of the country’s 
machine tools must be increased, This 
means more and more of what we have 
been calling automation. 

“The need for more automation can 
also be demonstrated by looking back a 





federal beliefs heretofore expressed in labor 
legislation. The alternative which seems 
most likely to be effected—and which seems 
most in line with current federal policy— 
is the reassertion of jurisdiction by the 
NLRB. The problems discussed by Mem- 
ber Jenkins indeed exist but, as to funds, 
it would seem that increased appropriations 
to the national Board are a necessary ex- 
penditure if the existing provisions of the 
NLRA are to be enforced comprehensively. 
Once the required funds are made ayail- 
able, the problem of case load is by no 
means incapable of solution. The present 
scope and complexity of economic activity 
which can be judged to affect commerce 
would seem to warrant the establishment 
of additional regional member boards to 
carry out the functions of the NLRB. The 
case load could thus be distributed among 
at least five boards rather than have the 
entire burden resting upon the five men 
now charged by Congress with the admin- 
istration of the NLRA. Precedent for such 
an expansion of the national Board has 
already been established in the history of 


the federal courts. {The End] 


MORE AUTOMATION 


few years. Suppose we tried to manufac- 
ture a modern Ford or Chevrolet with 
the machine tools of 1908. It has 
been estimated it would cost some $65,000 | 
to manufacture a modern car with the | 
machines of 1908. 
“Looking ahead once more, we need | 
not go so far as to predict that an auto- 
mobile will cost $65,000 in 1975 if it has 
to be manufactured with the machines of 
1955. With a larger population, and a 
relatively smaller work force than in 
1955, such an automobile would certainly 
cost somewhat more than it does today. 
The continuing demand for larger and 
more powerful cars, the steady increase 
in wage scales, and the trend toward a 
shorter workweek will make it inevitable 
that the $2,500 car of today will cost at 
least $10,000 in 1975 if it has to be manu- 
factured with the machines of today.”— 
Statement of M. A. Hollengreen, presi- 
dent, National Machine Tool Builders’ 
Association, before the Joint Committee 
on the Economic Report, Eighty-fourth 
Congress, conducting hearings on auto- 
mation and technological change. 





“* NLRB Press Release R-521. 
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The Psychologist Looks 


at Industrial Dispute 


By HJALMAR ROSEN 





The author is associate professor of 
psychology, University of Illinois. 





LTHOUGH “industrial conflict” is a 

widely used concept, I would prefer to 
substitute for it the concept of “industrial 
dispute.” For a psychologist to deal effec- 
tively with the concept of conflict, he must 
be able to define its parameters objectively. 
To do this, he must establish hard and fast 
criteria to take the place of vague and, 
often, contradictory value judgments that 
are applied to the “conflict” phenomena. 
Utilizing the concept of dispute, the prob- 
lems engendered by varying connotative 
implications are lessened, and a sociopsycho- 
logical framework of competition can be 
successfully utilized. By “industrial dis- 
pute” J mean a striving of two or more parties 
ioward goals that are perceived to be mutually 
exclusive, or the utilization of means which 
are perceived by them to negate or be negated 
by, the efforts of the other. Such behavior 
is competitive if the rules of the game— 
societal or interorganizational legalities— 
are abided by. Conflict would be much 
narrower in scope, occurring only if the 
rules of the game were flaunted. Actually, 
however, the distinction between conflict 
and competition is a difficult one to deter- 
mine because laws are not all-inclusive and, 
moreover, are subject to considerable inter- 
pretation. Therefore, I would prefer to 
deal with the generic concept of dispute and 
avoid the trying problem of coping with 
“conflict” or “competition,” 

From the psychologist’s point of view, 
two key concepts—interrelated ones—are 
vital in the analysis of industrial dispute: 
“motivation” and “perception.” Let us look 
at these two concepts briefly in the abstract 
and then attempt to apply them in a con- 
text of industrial dispute. 
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Motivation is the driving force behind 
behavior. It is anchored in the need states 
of individuals, on one end, and the goals 
that they pursue, on the other. We gener- 
ally determine motivation by observing 
goal-directed behavior on the part of the 
persons concerned, Motivation is a concept 
that applies to the individual. An organi- 
zation cannot legitimately be thought of as 
“being motivated,” even though members 
of a given organization may have both needs 
and goals in common with one another, 
In this sense, however, we can utilize the 
concept of motivation to advantage in the 
study of organizations. In studying human 
motivation, however, we found that 
investigation human demands 
painstaking and prolonged research. 


have 


of needs 


Consequently, other than pointing out 
that needs exist and have a bearing on the 
goals selected and the behavior engaged in 
in the pursuit of goals, we shall not dwell 
on them in any detail however, 
present quite a different picture. 


Goals, 


Goals provide us with a relatively objec 
tive, unifying force which relates individual 
needs to organized social behavior such as 
is found in the study of organizations. 
There is a very good reason for this char- 
acteristic of goals. A given goal can and 
does fulfill a variety of needs. For example, 
a ten-cent-an-hour wage increase may be 
sought because of a need to meet a family 
debt, buy a new television set or show the 
other “guy” that you are strong enough to 
get what you are after. It is in this sense 
that it is reasonable to speak about the 
goals of organizations, that is, behavior of 
members of the organization directed to 
ward particular things in the environment 
It is also reasonable to speak of mutually 
exclusive goals of various organizations i/ 
the behavior of members in the achievement 
of one organization’s goals appears to deny 
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or interfere with the goal strivings and 
achievement of the other. 


One further point re motivation. People 
learn that certain behavior will achieve cer- 
tain goals which, in turn, will satisfy their 
needs. They learn through experience, pri- 
marily; experience is to a large degree 
dependent upon their particular environ- 
ment and status. To the degree that ex- 
perience wiih the environment and status 
within it are shared by various members of 
an organization, given behavior in the pur- 
suit of a given goal will be accepted by 
those concerned. 


Turning now to perception, it is essential 
to point out the futility of attempting to 
understand the concept outside of a motiva- 
tional referent. We perceive the world 
around us selectively. We literally perceive 
what we want to perceive. I am not talking 
now solely about the physiological process 
of stimulus impinging upon receptor, but 
about how that stimulus is evaluated (given 
meaning) by the person involved. As is 
the case with motivation, perception is a 
highly individualized phenomenon, and it 
is not apropos to speak of an organiza- 
tion’s perception. But, again, parallel to 
the goal aspect of motivation, perceptions 
may be held in common by members of 
an organization if their experiential bases 
are similar. 


One further point about perception: What 
an individual perceives is his “reality,” re- 
gardless of how differently the same phe- 
nomenon may be perceived (interpreted for 


Perception provides 
It may stimulate, or 
be stimulated by. need states. Moreover, 
through the perceptual process, “suitable” 
goals are chosen and “appropriate” goal- 
seeking behavior determined. Implicit in 
this discussion, of course, is the point that 
we learn to perceive as we learn to need 
and to satisfy needs—another common bond 
between motivation and perception. 


meaning) by another. 
the basis for action. 


Let us now turn our attention to indus- 
trial dispute and see whether or not these 
concepts provide us with a better under- 
standing of such phenomena. But before 
we become too involved in the discussion, 
let me tender a warning. We are going to 
be talking in terms of labor and manage- 
ment organizations, and we are going to 
make some generalizations relative to them. 
We must bear in mind the vast diversity 
that exists within both organizational types. 
Consequently, it would be unfortunate to 
assume that the generalizations will fit each 
specific case that we may have experienced. 


The psychologist is all too aware of the 
necessity of operating within the confines 
and characteristics of the specific groups in 
question if precision in analysis is desired. 
What has been, and will be, presented is 
a bare framework, and little else. 

In terms of motivation, what insights can 
we derive from the dynamics of dispute? 
As you will recall, our definition stated: 
. ~ goals that are perceived to be mutu- 
ally exclusive, or the utilization of means 
which are perceived to negate, or be 
negated by, the efforts of the other.” But 
whose goals are we talking about? Obvi- 
ously, the goals of company and union! But 
can we realistically speak of “company” and 
“union” goals? Who and what are we talk- 
ing about? In which camp are the unionized 
employees who make up the bulk of both 
organizations ? 

In the labor relations setting, I do not 
think we can include unionized employees 
within the company organization. If we 
assume that unionism represents an attempt 
on the part of the employee to bargain with 
the employer and to protect his rights, then 
“company” is a misnomer. To be concise, 
we must think in terms of the management 
hierarchy (and, perhaps, the stockholders). 


Well, then, what about the goals of man- 
agement’ Fortunately, the autocratic nature 
of company management makes our task 
relatively simple. Although there may be 
considerable dissension re any particular 
issue within the ranks of management, a 
unified policy (goal) will-be arrived at and 
at least overtly accepted. The sanctioning 
power of the top decision-makers is usually 
sufficiently strong (and recognized) to quell 
any significant and overt opposition. 


Management policy-makers, it insightfully 
has been noted in the literature, tend to be 
identified strongly with their organizations. 
In cther words, they fuse with the organi- 
zation. Organizational preservation and 
advancement often become their prime moti- 
vators. Consequently, drawing upon their 
experience with similar (direct or 
communicated), they chart their course ac- 
cordingly. In short, to a great extent they 
are products of their organization environ- 
ment, and draw upon their relevant ex- 
periences to establish meaningful goals for 
the organization. 


issues 


The union provides us with quite a dif- 
ferent problem. Whereas autocratic organ- 
ization tends to characterize management— 
in an idealistic sense, at least—a union is 
a politica! democracy, that is, of course, if 
one chooses to define democracy in terms 
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of potential for constituency control rather 
than in terms of the actual exercise of such 
control. Because decision-making re organ- 
izational goals is often only formally prac- 
ticed by the rank and file, goal-setting must 
have some other source, namely, the union 
leadership. The union leader, together 
with the developing centralization of union 
government necessitated by increasing size 
and complexity of union structure, has 
played an important part in bringing about 
leadership dominance in decision-making. 
It is true that the rank-and-filer has many 
unfulfilled needs, but he has learned that, 
for the most part, his leaders will “deliver 
the goods” without undue effort on his 
part. If they do not, then there is plenty 
of time to exert the pressure of his numbers. 


The union leader, then, plays a significant 
role in the formulation of union goals, even 
though he has to keep a careful eye on 
what he perceives to be the needs of his 
membership. But—as we well know—he 
has other bases than membership demands 
in goal selection and pursuit. Welfare and 
progress of his organization is no less a 
personal goal derived from identification 
than was true for management. Often, for 
such reasons, his choices are not the pri- 
mary choices of his membership. It then 
becomes his job to modify and convince 
his rank and file. After all, hasn’t he been 
right in the past? 

In short, looking at the goal-setting 
process of unions, we find, as was the case 
with management, that leadership plays the 
major role. But whereas management policy 
is largely enforced by the threat or actual 
use of punishment for nonconformity, union 
policy tends to be accepted partly because, 
in the past, acceptance of policy has proved 
to be a rewarding thing to do and partly 
because of the threat of social (on-the-job) 
ostracism. 

Now let us turn to perception, which I 
think often holds the key to the entire 
problem of industrial dispute. Whereas 
goals of parties often may be “actually” 
mutually exclusive in the opinion of both 


parties, as well as in the eyes of a neutral 
expert, and consequently compromise the 
only solution, the impartial expert can at 
rational 


his objectivity, see no 
such 


times, in 
basis for the dispute. In 
chances are very good that the problem is 


cases, the 


primarily a perceptual one. 


As we have noted earlier, perception, like 
motivation, is based upon experience and 
is largely a learned phenomenon. If the 
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experiences of the parties have been dif 
ferent, “facts” for one may not be “facts” 
for the other. What is perceived as de- 
sirable by one may be viewed as a threat 
by the other. It is at this point that the 
role of the impartial expert becomes crucial. 
Although he may be in violent disagreement 
re the interpretations of one or both parties 
to the dispute, it is advisable, as he well 
knows, for him to try to put himself into 
the shoes of each antagonist and carefully 
investigate for pertinent clues not only the 
history of each organization, but the rela- 
tionship between them as well. Often, by 
such study, he will begin to understand why 
one party calls gray white and the other 
adamantly insists that it is black. Aside 
from recognition of the usual “poker play- 
ing” that goes on in dispute settlement, he 
is aware that much of the behavior stems 
from the parties’ operating on quije different 
perceptions of the world and the issues 
involved. Perhaps at this point an illus 
tration or two are in order, 


Take a disputed wage 
ample. To the union representative, man 
agement’s claim that “it would put them 
out of the competitive market” may be 
viewed as nothing but an “old saw.” But 
13% cents an hour is vital to him—his 
membership is tense, stirred on by a rival 
management, on the other 

got to have it and that’s 
viewed as a sheer case of 


clause, for ex- 


faction. To 

hand, the “we 
that” may be 
a “whipsawing” tactic. He may 
“After all, they (the union members) have 
much more now than they had ten years ago 
—why can’t they be satisfied?” His com 
pany, on the other hand, needs the capital 
represented by the demanded wage increase 


wonder 


The expansion of the plastics line is vital 
to company growth. 


“Why the 
management, 


union 
“Why 


their 


One other example. 


shop clause?’ 


’ 


moans 


aren't they satisfied—didn’t I meet 
wage demands?” “We've got to have secu 
rity,” wails the,union bargaining represen 
tative. “The people are beginning to notice 
the free riders and are beginning to wonder 
why they should pay dues!” So it goes, 
the same issues being subject to different 
interpretation—the motives of the othe: 


unknown or distorted. 


Finally, let us examine the implications 
of what we have been discussing for the 
role of the impartial expert brought in to 
mediate or arbitrate disputes. He is faced 
with the problem of establishing the points 
of issue—implying a comprehension of the 
motivations involved. He is faced with the 
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problem of getting agreement from the in- 
volved parties re the facts and their impli- 
cations—necessitating a comprehension of 
the perceptual frameworks of the involved 
parties. Finally, he is confronted with the 
problem of settlement. Aside from attempt- 
ing to establish a comraon framework within 
which to arrive at a solution, he often must 
provide face-saving devices or rationaliza- 
tion mechanisms for either or both parties. 
Particularly in the case of the union leader, 
meaningful restructuring of the problem is 
often not enough; the outside expert must 
give the leader some “out” with his rank 
and file. In some cases, the expert even 
must go beyond this point and actually 


gain acceptance by permitting himself to 
be made the scapegoat for the decision or 
by enlisting public support to reach 2 set- 
tlement. In no case is his role capable of 
being formalized—put on paper in the form 
of a model. We have not progressed that 
far yet. 


In closing, let me say that no one disci- 
pline has the answers to industrial dispute 
re either its successful analysis or desirable 
remedial action. I hope that this discussion 
of some of the relevant psychological fac- 
tors involved will provide a partial basis 
for a way of analyzing its complex problem. 
Unfortunately, this could be no more than 
a most cursory attempt. [The End] 





Booby Traps in Contract Making 


By LOUIS YAGODA 





The author is supervising mediator, 
New York State Board of Mediation. 





COLLECTIVE bargaining dispute has 

not been settled unless there is the 
clearest possible joint understanding of the 
terms of the transaction which was meant 
to end the conflict. The stated conditions of 
peaceful relations should be designed to 
provide to the greatest degree possible a 
single answer to most questions which may 
arise, and that answer should have the same 
operational meaning to both sides. I want 
to suggest in these remarks that the medi- 
ator shares some responsibility with the 
parties in seeking to attain, those ends. 


Some may argue that in the spirit of 
free collective bargaining, it is the lookout 
of the parties if the agreement turns out 
not to be as firm as it seemed; it is enough 
for the mediator that they think they have 
a settlement. But a settlement is by defi- 
nition a meeting of the minds. I am aware 
of the caution of Professor Rosen of the 
University of Ulinois that no two perceptions 
are alike psychologically speaking, but I 
don’t think that any mediator should know- 
ingly share in the construction of a delusion 
disguised as an agreement. 
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The problems to which I wish to invite 
your attention begin at that very point at 
which the bargainers feel that all their 
troubles have ended. There is an over- 
whelming momentum in the last stages of 
a controversy which can easily sweep the 
parties and the mediator into the exultant 
enthusiasm of the rituals of reconciliation 
before the package has been quite wrapped 
up. Vigorous handshakes are exchanged, 
sentimental assurances of undying cooper- 
ation are proclaimed and the mediator calls 
up the newspapers with extravagant eulogies 
ringing in his ears, but as Patrick Henry 
put it: “Gentlemen may cry Peace—but 
there is no peace.” Critical details may have 
been omitted; fatal ambiguities may remain 
to plague the parties; accidents of language 
may have left conflicting understandings. 


The omissions, ambiguities and conflicting 
versions of a presumable settlement may be 
accidental oversights or they may be de- 
liberate and purposeful. Let me assume 
from the beginning that no professional 
mediator will ever succumb to the temp- 
tation of willfully sponsoring two separate 
versions of a deal for the sake of illusory 
agreement. This is not either as obvious or 
as superfluous a maxim as it sounds; for in 
exercising their gift for putting themselves 
in the place of each of the disputants, 
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mediators may find themselves emphasizing 
separate aspects of the same proposition to 
each of the parties. When the parties are 
being assisted in examining more closely 
their respective advantages and there is 
no distortion of meaning or concealment of 
disadvantages, no unethical practice is in- 
volved, We place our foot on the first rung 
of the ladder of duplicity when we put our 
authority behind one evaluation to one pro- 
tagonist and then pronounce a differing ore 
to his opponent. I urge my colleagues in 
the profession to follow this simple rule: 
Don’t say to one side what can’t be quoted 
to the other. This is not only ethical; it 
is prudent. 


Even when the contradictory interpre- 
tations do not come from the mediator, 
it sometimes becomes apparent to him that 
the parties are depending on conflicting 
versions of the understanding. When the 
differences are innocently caused and hon- 
estly embraced, the negotiators may be 
grateful to the mediator for pointing out the 
potentials for trouble. An awkward and 
vexatious challenge is thrust on the medi- 
ator when one of the parties is knowingly 
and surreptitiously counting on a meaning 
other than that known to have been assumed 
by the other side and the mediator is 
unlucky enough to have detected it. This 


problem is enormously complicated by the 


fact that the depth of the mediator’s role 
varies greatly from situation to situation. 
Sometimes the receptivity of the negotiators 
to the mediator is limited to the expectation 
that the latter shall be litthe more than a 
passive chairman or an arranger of meet- 
ings. In such situations, attempts to rede- 
fine meanings may provoke obstructive 
irritations and risk the very existence of the 
mediator as a participant, but I don’t see 
how he can avoid speaking out if any oppor- 
tunity exists for doing so. Under any 
circumstances, the manner of seeking joint 
clarity must be governed by that skillful 
and sensitive tact which is the hallmark of 
good labor mediation and which avoids 
impugning the motives or practices of either 
side. 

There is no substitute for the written 
word as the best attempt to express the 
understandings. Ideally the parties should 
not regard themselves as having a settle- 
ment until they have worked out the ulti- 
mate formal collective agreement, Ordinarily 
the most that can be achieved when the 
union members are waiting at the meeting 
hall and the contract deadline is on the 
parties, is a brief stipulation containing a 
cryptic series of items or an outline memo- 
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randum of agreement. But even when the 
result is put in cursory form, the exercise 
of agreeing upon some common language is 
an important step towards giving greater 
definition to the mutual commitments of the 
parties. This seems almost impossible to do 
sometimes, In that last tremulous moment 
when the disputants have just barely been 
pushed into each other’s arms, it will seem 
like folly to ask them to interrupt their em- 
brace to do some writing. But that risk is 
inexorable. A recent experience of mine 
will not be unfamiliar. 

One side and then the other had taken 
turns making for the door, and at 2 a.m. 
we broke up in indignant disagreement but 
went down in the same elevator still de- 
bating the principal issues. We continued 
to talk out on the deserted street until sud- 
denly the deadlock broke and we seemed to 
be in agreement. The settlement was con- 
summated at the curbstone by a handshake 
accompanied by earnest statements of the 
sanctity of a man’s word as a substitute for 
a thousand documents. I gave way to both 
fatigue and elation and did not call the 
parties back for a record of the under- 
standing. The next day the union member- 
ship thunderously ratified the settlement, 
but it was not the one we had agreed to 
Not only was the strike resumed but it was 
complicated by bitter talk of “renege” and 
“double-cross.” I hope it will not seem too 
elementary to an audience of this kind to 
offer the suggestion that even when typists 
and typewriters are not available, there is 
some use in the simple device of having an 
employer representative, a union repre- 
sentative and the mediator simultaneously 
write identical memos of the settlement 
terms 

This type of situation raises a troublesome 
incidental problem: Should the mediator 
allow himself to become a witness for one 
side or the other as to what was intended 
by an oral abbreviated 
item in a stipulation? Generally speaking, 
I think the mediator should play such a 
role only when both sides are receptive to 


agreement or an 


his making such a judgment and neither 
the prestige of the parties nor the effective- 
ness of the mediator will be impaired, Under 
most circumstances, the mediator should change 
the subject from “what was agreed to last 
night or last week” to “how a reconciliation 
out current 


can be worked between the 


differences of the parties.” Certainly, the 


mediator will suffer less damage to his 


influence if he sticks to the role of a peace- 
maker instead of becoming a witness. 
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The device of ratification is fraught with 
many perils. It should go almost without 
saying that if settlement is contingent upon 
ratification, that fact should be made clear 
to all concerned. The mediator, of course, 
continues to be heavily involved with the 
problem of what evaluation should be put 
on the possibility of ratification. Is it merely 
a perfunctory procedure (even though staged 
for the maximum of dramatic ovation)? Is 
it more likely to be a deliberate demonstra- 
tion of intransigence? Or is the issue genu- 
inely in doubt with the representatives in 
the position of joining the bandwagon, 
rather than driving it? It makes a great 
difference to the content and pace of the 
bargaining. It should be noted that this 
problem applies to employer association 
groups as well as to unions. The mediator, 
I think, has a responsibility for preventing 
the parties from entertaining false illusions 
that settlement has been attained when rati- 
fication still presents an unknown hurdle. 
He is particularly remiss when he permits 
publicity to go out that a settlement has 
been achieved when it still awaits ratification. 
This may put the bargaining representatives 
in an awkward position with their con- 
stituents and actually impede settlement. 

During the first attempts to work out the 
bare items for resumption of relations—even 
before the slippery webs of formal contract 
language have been spun—some common 
items of unfinished business frequently arise 
to cause trouble. One group of such prob- 
lems arises out of the effect of retroactivity. 
In a substantial number of instances, agree- 
ments have their effect at an earlier date. 
The parties forget to make provision for 
(or nurse their own private version of) such 
questions as the following: Does the across- 
the-board increase apply to those who have 
left in the interim; to those in various stages 
of increment progression; to those who have 
come in since the effective date; to em- 
ployees in their trial periods? Is there pay 
for an interim holiday which has become a 
contract holiday? Should allowances be 
made for vacation absences already granted 
within the year? When there is a time limi- 
tation on grievance procedures (and this 
is a first contract), are the interim grievances 
dead? What cognizance is taken of past 
practices and to what extent are they 
offset or supplanted by conditions now 
granted? Is there clear-cut provision for 
the effective dates for contributing to wel- 
fare funds, and what is the payroll which 
is measured (especially when payment is 
made in advance)? Are interim illriesses 
indemnified? These are matters which over 


and over again are not dealt with and 
frequently guarantee a return engagement 
before the mediator. 


I wish to call particular attention to the 
explosive problem of recriminations and 
reprisals, especially when the settlement 
follows a strike situation. Again, it is easy 
to be tranquilized, by the warm emotions 
of the settlement gestures, into believing 
that all has been forgiven, only to find on 
the next day that the parties on either or 
both sides have busied themselves with 
penalizing those who were disloyal to them 
during the strike. Manner, attitude and 
deportment are important attributes in good 
labor relations, but they are not reliable sub- 
stitutes for language and signatures. 


A labor controversy is not necessarily 
settled when the disputants have shaken 
hands; it is not necessarily settled when a 
memorandum of agreement has been written ; 
it is not necessarily settled when the memo- 
randum has been ratified and the strikers 
have returned to work, The writing of the 
formal collective agreement can give rise 
to dozens of new issues and endanger or 
disrupt the relationship of the parties. I 
have been suggesting that the negotiators 
cannot shirk the responsibility of spelling 
out the terms of settlement. But the at- 
tempt to do so is no small task. There are, 
in the first place, unpredictable differences 
in the manner in which the bare bones of 
basic understanding are to be covered with 
the flesh and muscle of performance. The 
parties may have agreed, for instance, that 
those qualifying for holiday pay shall have 
worked the day before and the day after 
the holiday. The union’s contract draft 
reads “on the previously scheduled day of 
work and the next scheduled day of work.” 
The employer who is engaged in a seasonal 
industry sees himself giving holiday pay to 
a man who had been laid off three months 
earlier, Or let us say that there has been 
agreement that all employees who have 
worked for two years shall be entitled to 
two weeks’ vacation with pay. The em- 
ployer’s attorney has this written out as 
“those who have been in continuous em- 
ployment.” The union sees a man losing 
his vacation pay because he was sick for a 
week or two. Or arbitration has been agreed 
to as the terminal point in the grievance 
procedure. One side has set up a rigid 
time schedule; the other side has made no 
provision for a time schedule. 


Some of the snags in contract drafting 
arise out of an attachment to words. An 
example of this is the vogue for militant 
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insistence by some employers on elaborate 
management rights clauses. With the con- 
ventional disclaimer phrase “except as other- 
wise provided in this contract,” most of 
these clauses are little more than a state- 
ment that the boss still owns the business 
and a superfluous warning that he still 
controls anything he hasn’t given away. Yet 
some of these clauses manage to have a 
sinister enough sound to generate much 
passion around the contract-drafting table. 


In spite of ali their bickering, and some- 
times because they haven't bickered enough, 
the document which is finally signed, sealed 
and delivered may turn out to be what I 
have called elsewhere an “uncommunicative 
labor contract,” containing guarantees of 
troubles to come. Within the limits of this 
presentation, I can do no more than mention 
sketchily some of the built-in booby traps 
which have come most frequently to my 
attention. In these troublemakers, the parties 
have by accident or design not said what 
they had in mind; indeed may not even 
have made up their minds. The result is 
controversy and lots of arbitration. 


One group of unfinished business fits 
roughly into the category of the “failure 


to define.” Here are just a few examples: 


The failure to define premium rates: This 
gets so complicated in some operations (for 
example, what is the rate of pay for an 
employee who works overtime on a pre- 
mium shift on a contract holiday day) that 
there is no substitute for explicit definition 
right in the contract. The rather desperate 
phrase “there shall be no pyramiding”’ 
won't always do the trick, because one must 
decide upon which of the rates to pick 
out for nonpyramiding, and frequently both 
fairness and production needs require some 
kinds of pyramiding. 


The failure to define seniority: The single, 


meager phrase “plant-wide seniority shall 


The 


inter- 


prevail” is still widely encountered 
parties usually collaborate on not 
preting this to mean that the veteran night- 
watchman can bump the more recently 
hired toolmaker, but other less ludicrous con 
flicting interpretations arise from undefined 
seniority clauses of this kind. When the word 
seniority stands without further qualification 
as to unit, application or purpose, I have 
seen parties insist that it covers any one 
or all of these: vacation entitlement; right 
to abstain from overtime; right to work 
overtime; accrued holiday pay; promotion; 
bumping up, down or sideways; choice of 
shift; preference for vacation time; and pre- 
ference in light, ventilation and location of 
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workbench. Without contract definition, 
the task of selecting a functional unit within 
which to make measurements of tenure for 
layoff and recall can, in some instances, be 
solved only by the fatigue or surrender of 
one side or the other. 


Related to the general seniority problem 
is the failure to define “ability” in promotion 
or layoff clauses. Of course, it is not easy 
to set up explicit 
ability in a contract, but the listing of some 
would 


scientific criteria for 


comparative norms save a lot of 


trouble, 


Within the 
in layoff and recall 
clumsily defined and impractical to oper 
ate. When notice to “the union” is required, 
confusion whether the union 
office is meant or the shop steward, When 
a time limit is set for notice, it is not clear 
whether working days or calendar days are 
meant. Exceptions permitting the return 
of employees when they have failed to re 


Same area, notice provisions 


clauses are sometimes 


arises as to 


spond within the given time are sometimes 
carelessly generalized, and time limits for 
expiration of recall rights after long layoffs 
are left out or fuzzily delineated 


The measurement of tenure for vacation 
entitlement is frequently left up in the air 
Is a year counted from June to June, June 
to September, September to June, or vaca 


tion shutdown to vacation shutdown ? 


Other controversies arising from lack of 
definition include the following 
what extent 

work of 


practices are 


Under what 
circumstances and to may 
perform the 
employees? What 
from past customs (for example, the pay 


supervisors covered 


exempt d 
ment of a given amount, or any amount, of 
Christmas bonus)? Does pay for “union 
business” include 
contracts and for appearances at arbitration 


time tor renegotiation ot 


hearings? Confusion may arise in defining 
summary dismissal rights and especially the 
finds 


the discharge is justified but not under one 


problem of remedy if the arbitrator 


of the reasons given for summary severance 


land 
“failure to 


unmarked 


because of the 


Another grout of mines 


ig encountered 


anticipate.” Here the trouble arises out of 


silence, rather sketchiness or am 


holidays be 


paid for which coincide with a Saturday or 


than 


biguity. For instance, should 


which come during a layoff or during sick 


ness (paid or unpaid)? What are vacation 


rights for those who before vacatior 


who are 


quit 


time or on layoff or who are dis 


charged for cause? Is refusal to work over 


time a violation of duty or a seniority 
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privilege? What seniority rights are re- 
tained, if any, for employees promoted into 
an exempt position? 


These unanticipated or unresolved or un- 
certain contract clauses live to plague the 
parties and the arbitrator. The latter, seek- 
ing desperately to harmonize interests, or 
if that is impossible, to sew some meaning- 
ful patches into the contract, finds that the 
parties have sometimes made things tougher 
for him by the use of aimless language. 
One deadly enemy of clarity which comes 
to mind is the loose use of the words “all 
employees.” “All employees,” said one con- 
tract which was presented for arbitration 
at the New York State Board of Mediation, 
“shall be given [so much] and [so much] 
vacation.” The union read this as including 
full vacations for anybody who had ever 
worked there, no matter how long ago he 
had been laid off and no matter how meager 
a time he had worked past the one-year-for- 
one-week or the two-years-for-two-weeks 
requirement, The employer was willing to 
give vacations to anybody who had worked 
there at least six months prior to vacation 
time, provided that each was given that 
fraction of his vacation entitlement equal 
to the proportion worked in the current 
vacation year. Apparently when this clause 
was written, the employer had not meant 


literally the word “all”; apparently the 
union had not meant the word “employees.” 
Yet these accidents of language can be 
decisive. An arbitrator, not finding any- 
thing specific in the contract, cannot be 
blamed if he hangs his hat—and one of the 
parties—on the accidents of language which 
the signatories embraced. 


In conclusion, please be assured that I am 
not so utopian as to believe that the nego- 
tiators and the mediator can writg into the 
contract an insurance policy against dif- 
ferences. In the first place, not every com- 
bination and permutation of circumstances 
can be anticipated. Second, the parties may 
sometimes find themselves engaged in an 
honest controversy over even the most care- 
fully worked-out contract provision. Finally. 
there will always be problems of perform- 
ance as distinguished from interpretation. 
But it seems to me that we now have so 
great a body of practice in the field of con- 
tract negotiation, contract drafting and ar- 
bitration that the mediator (as well as the 
negotiator) should have in his tool chest 
some implements designed to keep some of 
these well-known explosives out of the col 
lective agreement. Even a little progress iu 
that direction will bring us closer to that 
more harmonious management-labor relation- 
ship which is our common aim, [The End] 





Discussion of Louis Yagoda’s Paper 


By ARVID ANDERSON 





Mr. Anderson is secretary of the Wis- 
consin Employment Relations Board. 





HE PAPER delivered by Mr. Yagoda 

emphasized the responsibility of the media- 
tor for negotiating an agreement which 
contains the clearest possible language setting 
forth the joint understanding of the em- 
ployer and the union. He states that such 
contract should be designed to provide dur- 
ing its life a single answer to most questions 
which might arise in the employer-employee 
relationship and that the answer should have 
the same meaning to both sides. 


The paper carefully lists a number of 
“booby traps” or “pitfalls” which are likely 
sources of trouble during the life of the con- 
tract if its terms are not sufficiently defined 
or qualified. Mr. Yagoda stresses the im- 
portance of memorandums and reducing to 
writing the understanding of the parties. 
Mr. Yagoda concludes that he is not so 
utopian as to believe that negotiators and 
the mediator can write an insurance policy 
against differences in the contract because 
not every problem can be foreseen and, 
furthermore, the parties may honestly differ 
as to the meaning of even the most carefully 
worked-out contract provision when such 


September, 1957 @ Labor Law Journal 




































































































provisions are put to the practical test of 
performance. 

Mr. Yagoda suggests that “Seme may 
argue that in the spirit of free collective 
bargaining, it is the lookout of the parties 
if the agreement turns out not to be as firm 
as it seemed; it is enough for the mediator 
that they [the parties] think they have a 
settlement.” I subscribe to this latter state- 
ment for I conceive it to be the mediator’s 
first and most important business to settle 
or aid in the settlement of the dispute. 
Early in my experience with mediation, I 
held the view that it was the mediator’s 
responsibility not only to see that a settle- 
ment was arrived at, but also that a fair 
and equitable settlement of the dispute was 
reached, I will not attempt a definition of 
fairness here, but perhaps an_ illustration 
will suffice. 

At one time I was mediating a strike of 
Catholic cemetery workers. The good priest 
who was representing the archdiocese could 
not understand why the local union was 
demanding that the Catholic cemeteries pay 
their employees substantially higher wages 
than the Protestant cemeteries employers 
were paying their employees, who were 
represented by the same local union for the 
same work. The priest was not reassured 
by the business agent’s comments that the 
Catholics should be happy that their de- 
parted loved ones had been laid to rest by 
employees who were more satisfied with 
their working conditions than were lower- 
paid employees who were employed by the 
less enlightened faiths. When the priest 
asked me to comment on the fairness of 
the union's position, I told him that the 
Lord’s justice moved in mysterious ways, 
for I had been confronted with the same 
question by the administrator of a Lutheran 
hospital who could not understand why the 
firemen and oilers union, which represented 
the boiler-room employees of the hospital, 
should receive ten to 12 cents more per 
hour than employees of the same local union 
doing the same work were receiving from 
a Catholic hospital in the same city. 


The point of the illustration is that it is 
most difficult to say with finality, in any 
given situation, what is a fair or unfair bar- 
gaining position. There are laws on the 
subject and all the negotiators and mediators 
and the general public have their own opin- 
ions on whether an agreement or bargaining 
position is fair or unfair. Regardless of 
whether the mediator believes that 4 par 
ticular settlement is fair or unfair and 
whether the contract language is clear and 
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concise, | submit again it is enough for the 
mediator if the parties reach an agreement 
I do not suggest that the mediator should 
knowingly lend himself to a dishonest or an 
unenforceable agreement or do anything 
which would compromise his integrity for 
the sake of a settlement. Obviously he has 
a duty to call to the attention of the 
negotiators language which, if adopted, 
would be completely at variance with the 
meaning of the parties. The mediator should 
not, in my opinion, introduce every possible 
qualification or suggest numerous grievances 
that might arise when such suggestions are 
not necessary to the settlement 


These comments are based on the premise 
that we should not take our mediation roles 
too seriously and should not, for the sake 
of the collective bargaining relationship which 
the mediator is trying to assist, assume too 
much responsibility for the contract settle 
ment. Mediators are usually called in on a 
one- or two-day-meeting basis to assist in 
writing an agreement that is to cover, at 
least for a year or possibly two or three 
years, the day-to-day labor relations of the 
parties, With such limited contact as is the 
usual situation, it is presumptive in the least 
to assume that merely because a mediator 
may be an excellent negotiator, he can on 
such short notice become so familiar with 
all of the pec uliar problems of the parti ular 
industry with which he may be dealing as 
to be able to come up with ready singl 
answers to most questions that might arise 
during the life of the agreement, If the 
mediator does assume the major responsi 
bility for the contract terms, he is very 
likely to be called upon frequently by the 
parties to interpret the contract. If the 
mediator is available for such consultations, 
he may be embarrassed to find that a 
different set of facts are in the picture than 
he realized when he first suggested certain 
contract language. If the same mediator is 
not available, it may be that another medi 
ator called in to consult with the parties 
will have a different view of the meaning 
intended by the parties. Frequent con 
sultations with the parties leads to repetitive 
mediation requests year after year, which | 
regard as an undesirable practice. While 
repetitive requests are flattering to the 
mediator and to the mediation service, it 
has the danger in my view of lessening the 
incentive and the ability of the parties to 
settle their own disputes. Such an increas 
ing role in mediation lends itself to political 
problems whereby labor and management 


may be more interested in influencing the 
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selection of mediators than in preparing 
themselves for their collective bargaining 
responsibilities. 

Certainly there can be no quarrel with 
pointing out possible difficulties in negotia- 
tions and keeping careful notes of the 
position of the parties. In this connection I 
have found it useful at times to prepare 
carbon copies of the memorandum of settle- 
ment and the final offers of the parties. 
Mediators should have available a ready 
supply of contract clauses, wage data and 
other statistics. It is impressive to pull out 
of a brief case an authoritative document 
on wage rates or to be able to quote pattern 
statistics on fringe benefits and the fre- 
quency with which certain contract clauses 
are used; but we should not overplay our 
role, for if we call attention to every prob- 
lem that might arise and attempt to give a 
course in labor relations at every concilia- 
tion meeting, we will likely add to the con- 
fusion of the parties by creating new issues 
that the parties may not have anticipated 
or be purposely avoiding and, thereby 
jeopardize a settlement. 

Frequently companies and unions accept 
compromises on contract language which is 
not clear and concise as the best alternative 
to no agreement on language that would 
have been preferred by one side or the 
other. This applies often with seniority 


clauses—plant-wide versus departmental and 
occupational. The grievance and arbitration 
procedure is included in the vast majority 
of agreements as the means for settling 
ambiguities that may become problems dur- 
ing the contract life. I, for one, do not 
regard this as a bad result. After all, 
arbitrators have a right to make a living as 
well as mediators. But aside from such 
professional considerations as social security 
for mediators and unemployment insurance 
for arbitrators, there is much wisdom in 
the words that “sufficient unto the day is 
the evil thereof.” 

In this comment I have not meant for 
the mediator to sweep all difficult problems 
under the rug in his effort to aid in the 
settlement of the dispute; nor do I want to 
suggest that mediators should not stick out 
their necks in proposing compromises on 
important issues which will aid in the settle- 
ment. I am saying that there are many 
occasions when it is far wiser to keep quiet. 
If the mediator is able to do some educa- 
tional work in selling what he believes are 
good principles of collective bargaining while, 
at the same time, he is able to influence a 
fair and equitable settkement—so much the 
better. But regardless of this consideration, 
I say it is enough for the mediator if he 
has settled or assists in settling the dispute. 


[The End] 





Puerto Rico: A Frontier in Mediation 


By JULIO MACHUCA 





The author is assistant director, Con- 
ciliation and Arbitration Bureau, De- 
partment of Labor, Puerto Rico. 





N AN ARTICLE, “Transforming the 

Economy,” from a symposium on “Puerto 
Rico—A Study in Democratic Development,” * 
Harvey S. Perloff presented some important 
considerations concerning the common- 
wealth’s economic outlook. In substance, 
he noted: 


Every “little fellow” can manage to suc- 
ceed in life if he is provided with what the 
economists call an “equalizer.” Puerto Rico, 
a small, crowded island with no natural re- 
sources, is an example of what the “little 
fellow” can do when the “equalizer” element 
is manifested by a rational program of eco- 
nomic development. The “equalizer” arises 
from its political and economic relations 
with the United States and from the political 
maturity of its people. 

Puerto Rico was brought within the tariff 
and monetary system of the United States 





1285 Annals of the American Academy of 
Political and Social Science 48 (January, 1953). 
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at the beginning of this century. The inflow 
of capital from the Mainland served to shape 
the insular economy. The protective tariff 
and the large investment in sugar helped 
the growth of this industry until it virtually 
dominated the whole economy. The evils 
inherent in a one-industry economic pattern 
grew rapidly: absenteeism, political power, 
feudalism, land monopoly. However, the 
sugar industry provided the main source of 
employment and investment along with the 
development of a network of servicing in- 
dustries, such as transportation, communi- 
cations, power, banking, commerce. 

Other agricultural industries—especia!ly 
tobacco and tropical fruits — experienced 
some growth due to Mainland investment, 
but they never achieved the importance of 
sugar. Manufacturing did not attract either 
external or internal capital except for a 
limited processing of the sugar, mostly for 
home consumption. Needlework served only 
as a source of supplementary income for 
thousands of families. 

The economic situation during the first 40 
years—even during the most prosperous 
ones—was far from favorable, due to the 
rapid growth of the island’s population. 
The situation was aggravated by the great 
depression and its corresponding fall in 
production, employment and income. 

By the end of 1940, when a new leader- 
ship had come into power, the economy was 
still seriously depressed. The sugar indus- 
try had stopped developing, due to the sugar 
quota system, and other agricultural indus- 
tries were past the peak of their growth. 

The labor force had increased by 40 per 
cent between 1920 and 1940 and no new 
industries had developed to fill the corre- 
sponding gap. Wages were very low. Labor 
was in the process of organization and its 
bargaining position was still relatively weak. 

Political campaigns were traditionally 
centered on the political status of the island. 
Political parties never provided a program 
aimed at a foundation for economic expansion. 

The year 1941 marked a turning point in 
the structure of the Puerto Rican way of 
life. In that year, the island, under a new 
leadership, began to develop an industrial 
economy in order to provide higher stand- 
ards of living for the people. The Popular 
Democratic Party, upon taking office in 
1941, launched an attack on this problem by 
developing programs based on three main 
features: 

First, it initiated a program of social re- 
form. This was achieved by making cor- 
porations comply with a federal law prohibiting 
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the acquisition of more than 500 acres of 
land. The land expropriated from the cor 
porations was used in three different ways 
—to establish proportional benefit farms in 
which the profits were divided among work- 
ers; to rent small owner-operated family 
farms, and to give subsistence plots to landless 
farm workers. Legislation was enacted to 
strengthen the collective bargaining status 
of workers and to provide a more equal dis 
tribution of income, especially through a 
minimum wage law. 


A second feature has been the improve- 
ment and expansion of public services such 
as education and health, slum clearance and 
housing projects, electric power, transpor- 
tation, communications and water supply. 


The third and most salient feature of the 
over-all program has been the promotion of 
economic development, the expansion of 
sources of employment and income through 
the establishment of new industries, and an 
increase in investment and productivity. 


The first phase of this program consisted 
of the establishment of government-built 
and -operated plants. By 1946 this approach 
was abandoned in favor of one centered on 
the attempt to attract Mainland capital and 
industries through tax exemption, industrial 
services, provision of factory buildings, and 
loans. As a result, more than 400 new fac 
tories have been established to date, At 
first there was a heavy concentration of 
textile and apparel industries. At present, 
the trend is toward more stable industries, 
such as electronics, oil refineries, chemicals 
and the establishment of subsidiaries of 
such corporations as General Electric, West 
inghouse and IBM. 

At the time, the government is 
launching a program to promote agricul 
tural development through such activities 
as land reclamation, agricultural research 
and extension, better marketing facilities, 
development of new crops, and new agri 
cultural processing industries. 


same 


The economy has made great gains in the 
past 15 years. It has become more produc 
tive. Production is twice as great today as 
it was 15 years ago, Output per man hour 
is rising at a rate of 5 per cent each year 
Income per capita has more than doubled 
over the past 15 years. Our material level 
of living today is much better than it was in 


1940. 


Trade Unions 


The labor force in Puerto Rico has been 
estimated at 647,000, of whom 546,000 are 
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gainfully employed. About two thirds, or 
approximately 350,000, of those employed 
are organized. 


During the first four decades of this cen- 
tury the organizational movement centered 
around one labor union: the Free Federa- 
tion of Labor. It had begun its organiza- 
tional drive at the beginning of the century 
following the organization on the Mainland 
of the AFL, with which it was affiliated 
since its inception. Its main emphasis was 
on craft units organizing workers in such 
industries and services as docks, power and 
light, bakeries, hospitals and tobacco, This 
union played an important role in the politi- 
cal movement of the island up to 1940, pro- 
viding the leadership, platform and resources 
for the foundation of the Socialist Party. 


The decade of the forties saw a change in 
the organizational structure of trade unions, 
In 1940, the Generali Confederation of Labor 
was founded. It represented the counter- 
part of the CIO on the Mainland. It was 
affiliated with the CIO. Its policy was 
oriented toward mass organization in indus- 
tries and commerce. In 1945 it split into 
two factions, but the CIO affiliate is still 
the predominant trade union, representing 
the majority of sugar workers—both in the 
fields and in the factories—as well as work- 
ers in the new industrial plants. 


Also, there are independent unions through- 
out the island covering a wide variety of 
workers in agricultural, industrial and serv- 
ice industries. 

The outcome of our industrialization pro- 
gram has brought about a new perspective 
in our labor movement. The international 
labor organizations in the United States are 
following the establishment of new factories 
in Puerto Rico, The present trend is in the 
direction of organizing strong unions either 
through the local affiliates or directly by 
the internationals. The groundwork for the 
organization of the majority of the island 
workers has been laid during the past two 
years, and they expect to make their real 
drive during this year. 


One of the several important drives has 
been held by the International Brotherhood 
of Longshoremen, which brought together 
about 75 local unions in a plan to affiliate 
30,000 workers with the IBL. The IBL al- 
ready controls the waterfront and the airport. 


Other important recent developments of 
the general labor movement picture are: 


The Amalgamated Clothing Workers of 
America—A F L-ClO—has completed its plan 
to organize workers in men and boys ap- 
parel plants, a potential of 5,000 workers. 


The International Ladies Garment Work- 
ers Union (ILGWU) has for a year been 
organizing plants traditionally under its 
jurisdiction and has signed 27 plants to 
ILGWU contracts. 


The International Union of Electrical 
Workers already has one office functioning 
in Puerto Rico and it will soon launch a 
drive to organize the island’s electronic and 
machine workers, 


In Puerto Rico, the federal minimum of 
$1 an hour has no blanket application. The 
Administrator of the Fair Labor Standards 
Act has been authorized to set lower legal 
minimum rates, upon recommendations by 
tripartite committees—representing unions, 
employers and the public interest—which 
each year study every industry to determine 
their ability to pay. This system of wage 
revision is the same policy followed under 
local legislation. The unions, both local 
and international, are supporting this flexible 
system of wage determinations. 


New Challenges in Mediation 


As pointed out by Simon Rottenberg,’ the 
new industrial climate has indeed brought 
special problems in mediation. The transi- 
tion from a rural economy to an industrial 
one forces us to reorient our techniques and 
approaches in our mediation efforts. This 
transition is going on very rapidly and is 
presenting new problems every day. Chal- 
lenges have arisen which require a clear 
identification of the problem and the direc- 
tion of our mediation efforts in the most 
productive way. 

Our mediation program in Puerto Rico 
has two purposes: to avoid obstructions to the 
flow of interstate commerce according to 
the federal policy and to contribute to the 
strengthening of collective bargaining as a 
means to win the “battle of production” ac- 
cording to our local policy. The instrumen- 
tation of these two policies often presents 
complex and conflicting situations. The 
Taft-Hartley Act applies in Puerto Rico 
just as it does in the United States. This 
act was the product of experience gained 
after 12 years of dealing with the Wagner 
Act; it attempts to correct certain attitudes 
of both employers and unions that tended to 





2 ‘Labor's Role in Industrialization,’’ 285 
Annals of the American Academy of Political 
and Social Science 85-90 (January, 1953). 
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4 
obstruct the flow of interstate commerce. 


The act assumes that strong unions and 
employers may tend to abuse their powers. 


On the other hand, our local labor rela- 
tions law starts from the premise that our 
labor movement needs strengthening in or- 
der to enhance collective bargaining as a 
way of achieving greater production and 
better distribution of income. Our media- 
tion efforts in this area call for the skillful 
accommodation of these two policies. 


An area of major concern in our media- 
tion effort is the income-productivity rela- 
tion. Management has to invest a large 
amount of money initially to teach green 
workers the new industrial know-how. Pro- 
ductivity is low at this stage. However, our 
labor force has demonstrated that it can 
catch on rapidly to the new techniques, and 
the productivity of our workers—although 
not identical with that under United States 
standards—is fairly good. Employees de- 
mand more income with the their 
productivity, but management tends to maintain 
a fixed wage structure. Our task in this 
respect, when our services are required, 
should consist of demonstrating to workers 
that the wage structure in this period is 
temporary, while encouraging management 
to provide sufficient flexibility in the wage 
pattern. 


rise in 


The problem noted above is accentuated 
by the fact that there is a tendency on the 
part of trained employees to migrate to in- 
dustrial centers in the United States. This 
situation may prove detrimental to the 
island’s economy. Our mediation role in 
this respect is to provide assistance to the 
parties to agree on large enough wage dif- 
ferentials and incentives to discourage this 
turnover of human resources. 

Training of green workers involves new 
problems in Puerto Rico. The new indus- 
trial pattern calls for a change in habits 
and values on the part of employees. Our 
employees were accustomed to casual em- 
ployment, This has a profound influence on 
their work habits in new industrial 
economy, and one of management's prob- 
lems now is absenteeism. 


our 


Another problem peculiar to a country in 
process of industrialization is that of work- 
loads and work assignments. In new plants, 
workloads are low 
acquiring the new know-how and manage- 
ment knows that high workloads will cause 


because workers are 


machine stoppages, breakdowns and unpro- 
ductive operation. The danger in pioneer 
plants is that low workloads will become 
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established in the work group's understand- 


ing of what is acceptable, and that every 
machine later added to a worker's assign- 
ment will be considered unfair and oppressive 


In this area lies one of our biggest media 
We are frequently called on 
to mediate conflicts from 
Here our policy should be that of 


tion concerns 
arising such 
sources 
making workers understand that the work 
loads assigned to them are temporary and 
that the standards required by management 
are much higher. At the time, we 
should encourage management to keep stand 
ards flexible in this transitionary period 


same 


There is also the problem of interpersonal 
relations when the managing class comes in 
contact with the laboring class, each having 
a different different 
origin, and a different culture outside the 
factory community. Workers dominated by 
a rural culture-pattern find status and psy 
satisfactions in their rural 
They love Mother Earth 
different when they 
machine and 


set of social values, a 


chological eco 
nomic community 
The 
have to 
realize that they have to become a cog in 
its functioning. The inherent 
rural community different 
those in a On 


situation can be 


operate or tend a 
social values 
in a are 
from 
the other hand, management is usually com 


quite 
factory community 
posed of persons experienced in the indus 
trial complex with values firmly attached to 
that peculiar life. 
normal reaction when workers are not quick 


sort of Impatience is a 


enough to grasp the new industrial spirit 


Here lies another of 
tasks. We must 
mediation services are called upon to act in 


our big mediation 


endeavor, whenever out 
a problem of this nature, to make working 
that 
gradual change in 
terns and value systems in a direction which 


men conscious there is a need for a 


their own cultural pat 
will be favorable to industrial life. By the 
same token, we must let management know 
that the method of the whiplash—a 
man’s loud orders; menacing threats; 
will The 


outcome for the solution of this problem lies 


tore 
and 
succeed final 


the discharge- not 


intelligence with which 
task of 
whole the two different cultures 


in the managers 


their integrating into a 


We 


frankness 


approach 
have 
with 
that 
worker inefficiency is 
the lack of 


productive human-relations practices. 


to approach this problem 


and let management know the usual 


charge of often a 


cover for sound principles in 


I cannot enumerate all the developments 
We 


are well aware of all of its implications for 
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incidental to our new industrial climate. 








the community and the responsibility we as 
mediators share in dealing with them. 


Frontier Concept in Mediation 


Both the economic outlook presented above 
and its implications in our mediation work 
demonstrate clearly that we are in a typical 
frontier area. The frontier is a creative 
place where there is a gate of escape from 
the bondage of the past. It is a place where 


there is freshness of ideas, tonfidence in 
the future, and impatience with current 
achievements. In the center of this crucial 
battle is planted the banner of our media- 
tion service. We have big challenges, but 
we also are possessed of the frontier spirit. 
We are dedicating every effort to see that 
Puerto Rico—the “little fellow”’—gets his 
chance, and manages, to succeed in this 


world. [The End] 
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NY ANALYSIS of the 1958 collective 

bargaining picture divides itself rather 
naturally into two parts. The first consists of 
the facts and circumstances which are known 
and can be analyzed in advance. The sec- 
ond is made up of the unknown and specula- 
tive factors which will have an influence. 
To a sophisticated group of state mediators 
the second is much the more interesting, if 
less reliable. There are, however, so many 
known facts which will be important that it 
would be a mistake to start right out gazing 
into the crystal ball without even attempting 
to fortify oneself with such information as 
is available. 

In this day of long-term contracts, not 
every major industry bargains annually. Basic 
steel, for instance, is operating under a 
contract which does not expire until 1959. 
Thus we may be sure at the outset that 
whatever patterns emerge in 1958 will not 
be set by steel. It is important to know 
which of the major contracts will be open. 
Table I pretty well summarizes that in- 
formation. 

It is obvious from the chart that the 
automobile, farm equipment and aircraft 
industries loom up as likely sites for key 
negotiations next year. Since the auto con- 
tracts expire first and since the UAW and 
Machinists now follow a pretty well-co- 
ordinated strategy in aircraft, it is logical 
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to assume that the major attention of the 
country will be focused on the UAW and 
the auto industry. I do not mean to imply 
that the only collective bargaining of any 
significance in 1958 will be among the 
giants. All of us who have some exposure 
to collective bargaining at the grass-roots 
level know that the hundreds of companies 
and unions which will bargain next year 
without benefit of headlines do not simply 
adopt the UAW-GM pattern and call it a 
day, Conversely, none of us would deny 
that that bargain, once reached, has a very 
important impact on negotiations elsewhere. 


The UAW has already announced what 
its major demands will be in 1958, although 
a special convention will be called in Janu- 
ary to perfect the proposals which will later 
be placed before the companies. The pack- 
age which the UAW is preparing appears 
to consist of four parts: 

(1) a shorter workweek with increased 
pay; (2) contract provisions designed to 
discourage plant relocations; (3) improve- 
ments in unemployment benefits agreements, 
pension plans, and hospital-medical insur- 
ance protection; and (4) contracts with a 
maximum of two years’ duration. 


No one supposes that the UAW will get 
everything that it requests. On the other 
hand, there is nothing in the history of its 
bargaining technique which suggests that 
pressure for the shorter workweek, for 
instance, is a mere smoke screen which will 
be conveniently lifted when the chips are 
down, The over-all impression conveyed 
by the demands is one of very substantial 
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Industry 


Coal 
Aircraft 


Aircraft 
Aircraft 
Aircraft 


Aircraft 
Auto 

Auto 
Machinery 
Paper 


Communications 

Auto ; 
Farm Equipment 
Farm Equipment 
Trucking 


Farm Equipment 


Aircraft 
Glass 
Glass 
Textile 


Year 
January, 1956 
February, 1956 
March, 1956 
April, 1956 
May, 1956 
June, 1956 
July, 1956 
August, 1956 


Table | 


Company or Association 
Bituminous 
Douglas Aircraft, 
Long Beach, California 
Tulsa, Oklahoma 
Donglas Aircraft, 
California 
Lockheed Aircraft, 
Georgia Division 
North American, 
Ohio and California 
Boeing, Washington 
Chrysler Corporation 
General Motors 
General Motors 
International Paper 
Company’s Southern 
Kraft Division 
Western Union 

Ford Motor Company 
Caterpillar Tractor 
International Harvester 
Long-Haul Truckers, 
New York 
Allis-Chalmers Manu- 
facturing Company 
Bendix Aviation 


_ Libbey-Owens-Ford 


Pittsburgh Plate Glass 
Dyers and Finishers, 
New York and New 


Jersey 


Union Employees Contract Expires 
Mine Workers 200,000 60-day reopener 
Auto Workers 28,000 March, 1958 
Machinists 32,000 March, 1958 
Machinists 16,400 March, 1958 
Auto Workers 32,800 March, 1958 
Machinists 23,000 May, 1958 
Auto Workers 140,000 May, 1958 
Auto Workers 375,000 May, 1958 
Electrical Workers 40,000 May, 1958 
AFL-CIO Unions 12,300 May, 1958 
Telegraphers 30,000 May, 1958 
Auto Workers 140,000 June, 1958 
Auto Workers 18,000 July, 1958 
Auto Workers 40,000 July, 1958 
Teamsters 7,000 July, 1958 
Auto Workers 9,000 August, 1958 
Auto Workers 16,000 August, 1958 
Glass 10,000 September, 1958 
Glass 12,000 September, 1958 
Textile Workers 14,000 October, 1958 


Table Il 


BLS Consumer 


Price Index 
(1947-49 
114.6 
114.6 
114.7 
114.9 
115.4 
116.2 
117.0 
116.8 
117.1 


= 100) 


BLS Consumer 
Pric c Index 


Year (1947-49 == 100) 
October, 1956 117.7 
November, 1956 117.8 
December, 1956 118.0 
January, 1957 118.2 
February, 1957 118.7 
March, 1957 118.9 
April, 1957 119.3 
May, 1957 119.6 


September, 1956 





economic benefits to the employees at the 
expense of the companies. 

The behavior of the cost-of-living index 
is another known quantity which next year’s 
negotiators will have to take into account. 
With the exception of one month—August, 
1956—it has risen steadily since February 
of 1956. The figures are in Table II. 
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As of May, 1957, this had been a 3.6 
per cent change in the past year. Not only 
will most unions want to install or continue 
escalator clauses in their contracts, but 1957 


figures provide at least one measurable sta 


tistic on which unions can base new wage 
demands in 1958. 
Long-term contracts, with their trend 


toward including deferred increases vhich 


615 











. 





take effect during the life of the contract, 
constitute another known basis for wage 
demands in 1958. Table III shows some 
of the major deferred increases due in 1957. 

Statistical experts in Washington who 
follow wage trends are said to estimate that 


Goodyear Tire and Rubber Company. The 
rubber workers claim a tie to the UAW 
pattern, and auto union sources say that 
they are presently 12 to 14 cents ahead of 
the rubber workers if straight pay is com- 
puted. If this is so, URW has to get 






by the end of 1957 deferred increases plus Something like a 15-cent increase to catch _ 
cost-of-living adjustments will total some- up, and it will hardly be content with an | 
where between 12 cents and 15 cents for asking price pegged to that figure. rhe 

results of the rubber bargain may give us | & 


the year. Average hourly earnings for all 
manufacturing in January of 1957 were 
$2.05. On this base, an adjustment of 12 to 15 
cents would constitute a change of about 
7 per cent. In this connection it is inter- 
esting to note the 1957 wage negotiations 


some indication of what is to come in 1958. 

Also on the subject of wage statistics, 
some mention should be made of pro- 
ductivity. The problem, of course, lies in 
finding a valid yardstick for measurement 














— 


= 
om 





of the United Rubber Workers and the purposes. The general assumption is that 
} , 
Table Il 7 
Industry Average Hourly Increase Date ht 
Auto 2'A% (minimum of 6 cents) May or June Hy 
Aircraft (Douglas) 7 cents March or April ( \ 
Electrical Manufacturing — 
(General Electric) 3% (minimum of 4% cents) September ' § 
Meat-Packing 7% cents September 
Railroads 7 cents November 
Steel 9.1 cents (7 to 13 cents) July 
Trucking . 
(Central States Carriers) 8 cents February 
Table IV 
Work Stoppages in the United States, 1945-56 ' 
Work Stoppages Workers Involved * Man-Days Idle During Y ear ( 
Per- 
centage 
of esti- 
Average Per- mated Per | 
duration Number centage Number’ working worker i 
(calendar (thou- of total (thou- time of in- : 
Year Number days)’ sands) employed sands) all workers volved } 
1945 4,750 9.9 3,470 12.2 38,000 0.47 11.0 _ 
1946 4,985 24.2 4,600 14.5 116,000 1.43 25.2 | 
1947 3,693 25.6 2,170 6.5 34,600 Al 15.9 
1948 3,419 21.8 1,960 5.5 34,100 37 17.4 
1949 3,006 22.5 3,036 90 50,500 49 16.7 
1950 4,843 19.2 2,410 6.9 38,800 Ad 16.1 ; | 
1951 4,737 17.4 2,220 5.5 22,900 23 10.3 
1952 5,117 19.6 3,540 8.8 59,100 57 16,7 
1953 5,091 20.3 2,400 5.6 28,300 .26 11.8 
1954 3,468 22.5 1,530 3.7 22,600 21 14.7 
1955 4,320 18.5 2,650 6.2 28,200 26 10.7 
1956 3,825 18.9 1,900 4.3 33,100 29 17.4 
The number of stoppages and workers relate Statistics Bulletin 1168, Techniques of Pre- | 
to stoppages beginning in the year; average paring Major BLS Statistical Series, at p. 106. i} 
duration relates to those ending in the year. * Workers are counted more than once in these 4: 
Man-days of idleness include all stoppages in figures if they were involved in more than one : 
effect. For a discussion of the procedures stoppage during the year. i} 


involved in the collection and compilation of 
work-stoppage statistics, see Bureau of Labor 
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* Figures are simple averages; each stoppage 
is given equal weight regardless of its size. 
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Pit 
: i Table V 
i Percentage of Elections Won 
ie | 
; @ 1950 1951 1952 1953 1954 1955 1956 
| i Unaffiliated Unions 72 62 60.7 60 63 60.9 60.1 
_ AFL Unions 63.8 66.4 66.1 63 57 57.3 
_ CIO Unions 57.6 61.5 61.5 52 52 55.3 
y | AFL-CIO Unions 58.7 
i manufacturing productivity increase at an  Clellan Committee hearings are damaging 


a 





average rate of 3.5 per cent a year during 


their cause. It is apparently not unusual, 


the period 1953-1955. For some reason, for instance, to find a picture of Dave 
productivity in 1956 appears to have fallen Beck printed immediately above a story 
below Depending on the figure one’ indicating that an election will be held 


par. 
uses, the 1956 data show either no increase 
at all or an increase of only 1.5 per cent. 
Labor spokesmen, with some. statistical 
support, contend that there was a spurt 
in productivity during the last quarter of 
1956 and that this has extended into 1957. 
Federal agencies are now toying with the 
idea of a productivity index which can be 
issued quarterly. A major problem in using 
any such index for bargaining purposes 
will be in demonstrating a degree of relia- 
bility which at this moment seems lacking. 

To complete the statistical picture, the 
percentage of estimated working time of 
all workers which was lost through strikes 
since 1952 has been very small, as is shown 
in figures, in Table IV, taken from the 
Monthly Labor Review for May, 1957. 

There are certain other known 
which must be classified as part of the ac- 
cepted factual background for bargaining 
in 1958. The first relates to known organiz- 
ing difficulties being encountered by unions 
all over the country. The Twenty-first An- 
nual Report of the National Labor Relations 
Board, covering 1956, states that the Board 
conducted 16.1 per cent more representation 
elections in 1956 than in 1955, but in only 
64.4 per cent of the elections held was a 
collective bargaining agent selected, as com- 
pared with 66.4 per cent in 1955. Unaffiliated 
unions, incidentally, seem to have main- 
tained a steadier organizational pace during 
the past seven years than have the AFL- 
CIO (Table V). 

The lack of success on the part of labor 
organizers in the South during the past few 
years is an open secret. A recent announce- 


factors 


for bargaining representatives on the fol 
lowing day. 
The largely 
group has been the object of affectionate 
when the UAW 


wooed the 


unorganized white collar 


glances from the unions, 
successfully to have 
long-organized independent engineering 
union at the Honeywell plant in Minne 
apolis, it looked like a sign of coming suc 
Exactly the opposite result eventually 
obtained. Honeywell's 2,200 
and technical employees rejected both the 
UAW and the independent union to which 
they had previously belonged. The non 
union vote cent of the total 
It may be significant that management 
made no bones about its position, affirma 
tively opposing the UAW 


appeared 


cess. 
professional 


was 63 per 


Finally to be considered in the 1958 
bargaining picture is the timeless jurisdic 
tional-disputes problem, which 
have lessened not one iota by virtue of the 
merger. Actually, probably none of us who 
have watched the labor scene really expected 
that the merger would make any difference, 
for much of the fighting had previously 
occurred within the ranks of the AFI 
Concerning the probable effect of jurisdic 
tional disputes on collective bargaining in 
1958, for the moment it is sufficient to note 
significant 


seems to 


two or three facts which may be 


First of all, one of the giant ex-CIlO 
industrial unions has 
within its own ranks and established a new 
pattern of collective bargaining which will 
give preferred status to skilled workers 
The new system within the UAW will: (1) 


give apprenticeable skilled trades workers, 


yielded fo pressure 


ment out of AFL-CIO headquarters indi- office workers, engineers and technicians 
4 cated that a professional survey team had _ representatives of their own choosing on 
i} been employed by the union to study local and national bargaining committees, 
y organizing problems in the South and re- (2) permit the negotiation of separate sup 
} port back. It remains to be seen whether plemental agreements dealing with special 
H this will affect the situation. Meanwhile, problems, (3) let such groups vote on ratifi- 
organizers continue to report that the Mc- cation or rejection of supplemental agree 
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My 
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ments, in addition to their right to vote on 
the master agreement and (4) let such 
groups strike to secure supplemental agree- 
ments to their liking. 


This step, deemed necessary by the UAW 
because of what it considered raiding by 
the craft unions, may appear to the latter 
only an epen declaration of war. The un- 
easy state of industrial and craft unions 
within the AFL-CIO vis-a-vis each other 
is well known. An example of the difficulty 
is furnished by the Burt Manufacturing 
Company-Steelworkers-Sheet Metal Workers 
case pending right now. Burt makes venti- 
lator equipment and has been under contract 
to the Steelworkers since 1945. The Sheet 
Metal Workers have insisted that Burt's 
employees lie within its jurisdiction and 
have, therefore, refused to install its equip- 
ment on the ground that it is “nonunion.” 
Not long ago a three-man committee headed 
by George Meany ordered the Sheet Metal 
Workers to cease and desist in its boycott 
of Burt’s goods. To refuse would presum- 
ably court expulsion or suspension, yet at 
the latest report the Sheet Metal Workers 
were not complying with the spirit of the 
decision. Viewed in historical perspective, 
there is, of course, nothing unusual about a 
case of this kind. In the context of its time, 
however, it indicates the tension which con- 
tinues to exist between the industrial and 
craft unions. 


So much for the known. The more inter- 
esting questions lie in the realm of the 
unknown. In a sense one can inc!ude all 
the speculative factors which will affect 
bargaining in 1958 within the framework 
of one question: What will the bargaining 
climate be in 1958? 


A critical aspect of the climate involves 
a forecast of business prospects for next 
year. Not being an economist, I have no 
intention of becoming involved in such an 
analysis. Suffice it to say that even the ex- 
perts seem to draw different conclusions. If 
one may rely on the financial pages of the 
daily press, businessmen and their organiza- 
tions are generally optimistic about prospects 
for both the balance of 1957 and next year. 
There are, nevertheless, some disquieting 
signs. Secretary of the Treasury Humphrey’s 
remark about a “hair-curling” depression 
caused considerable uneasiness. Figures of 
the Commerce and Labor Departments for 
May show a decline in the number of jobs 
in manufacturing for the fifth consecutive 
month and a decline in the average hours 
worked in factories to the lowest level since 
September, 1954. Total employment is only 
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slightly below a year ago mostly because 
of an increase in jobs in the wholesale and 
retail trades, various services, government 
and construction. The serious auto union 
demand for the shorter workweek presum- 
ably finds its justification in a belief that 
work will need to be spread. Some docu- 
mentation for this view may be found in the 
fact that average weekly hours in manufac- 
turing have fallen from 41 in December, 


1956, to 39.7 in May, 1957. 


The great imponderable in 1958 bargain- 
ing, in my judgment, is the question of how 
seriously management will take the question 
of inflation and what, if anything, it is pre- 
pared to do about it. That inflation per se 
can be a serious national problem is now 
universally recognized. The remedy is quite 
a different matter. Fuel was added to the 
flames recently when the Bureau of Labor 
Statistics released a report prepared at the 
request of the Senate-House Joint Economic 
Committee. It showed that average hourly 
earnings, including fringe supplements, rose 
61 per cent from 1947 to 1956 while output 
per employee man-hour rose only 26 per 
cent. Some businessmen and commentators 
promptly seized on the report as proof posi- 
tive of what they had known all along— 
wages were the principal factor contributing 
to inflationary pressures. Labor’s economists 
immediately came out with detailed reports 
refuting the claim. Commissioner Ewan 
Clague, of the Bureau of Labor Statistics, 
meanwhile urged caution in interpreting the 
data, noting that price changes cannot be 
attributed to any single factor, even one as 
large as labor costs. 


In a May, 1957 dinner speech marking 
the tenth anniversary of the inauguration of 
the institute of management and labor re- 
lations at Rutgers, Harvard economist John 
K. Galbraith said there were only three 
constructive alternatives in facing the prob- 
lem of inflation. One was to be less insistent 
on high demand and full employment. This 
he regarded as both impractical and im- 
politic. A second was to maintain capacity 
output and full employment and honestiy to 
face the fact that this meant inflation. Un- 
like his Harvard colleague, Sumner Slichter, 
Galbraith regarded this solution as easy but 
unwise, both because the rate of inflation 
would accelerate and because it would under- 
mine valued groups in society. A third and 
uncharted course would be to attempt to 
maintain a stable economy while enjoying 
full employment and capacity output. The 
challenge of how to do this was one he 
threw at the executives from labor and 
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management who attended the dinner. A 
provocative proposal which he mentioned 
was that there be a standstill in price in- 
creases for six months or so after the con- 
clusion of any general collective bargaining 
agreement. This would, in his words, “insure 
that bargaining would be at least partly 
within the framework of existing revenues 
—as was once the case—and that com- 
pensating price advances could not auto- 
matically be assumed.” 


It would be exciting to think that in- 
genious men who approach the bargaining 
table in the auto industry for both the 
companies and the unions might find some 
new approach to the problem of inflation. 
They have in the past devised the produc- 
tivity formula and the supplementary un- 
employment-compénsation scheme, both of 
which—whether one agrees with the end 
result or not—are the products of keen and 
imaginative minds, 


Is it likely that the auto companies will 
resist a major wage-and-fringe cost package 
in 1958 because of the inflationary pressure 
such a bargain would exert? That, in the 
classic phrase, depends. Whatever pattern 
is set in autos will extend into farm equip- 
ment and, largely, into aircraft—not to 
mention thousands of lesser-known bargains 
where the pattern will be important if not 
controlling. The pressure on the companies 
to avoid a major concession will be enor- 
mous. Ford and GM were criticized bitterly 
by their industry colleagues in 1955 for 
granting the supplemental unemployment 
compensation plans. Giants though they 
are, they cannot remain wholly aloof from 
such criticism. The demand for a shorter 
workweek will, on the other hand, be backed 
by great pressure and a good deal of public 
sympathy. 


When Ford’s Vice President for Industrial 
Relations John Bugas spoke at Michigan 
State University in April, he said: “The great 
question then is: will organized labor share 
in orderly will it 
inexorably promote constant inflation and 
economic dislocation? This question lies at 
the root of the current debate about the 
wage-price inflation cycle.” While labor 
spokesmen would hardly agree with the way 
in which Mr. Bugas poses the problem, the 
more pertinent question is what Ford pro- 
poses to do about the wage-price inflation 
cycle come bargaining time. Is the company 
prepared to take a strike to resist a major 
cost increase? or is it simply laying the 
groundwork for telling the public that, if 
and when it grants major concessions in 
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economic progress, or 


bargaining, the rise in prices will be at- 
tributable to inexorable promotion of infla- 
tion by the union? 


Viewed from another angle, is it realistic 
to expect any given company to take a 
stand against inflation? After all, the wage 
question has already been prejudiced for 
next year. Deferred increases alone will run 
the wage bill up substantially and give 
unions a basis for 1958 demands 
Moreover, the auto industry is 
competitive. Newspaper reports would in- 
dicate that Chrysler is having an excellent 
year partly at the expense of GM, which 
seems to be down somewhat. Given that 
situation, which will bear more weight with 
those GM executives who have to make up 
their minds in the final crucial hours of 
bargaining? Should the company take a 
long and hopefully successful strike which, 
from the point of view of most of American 
industry, would stability in the 


solid 
intensely 


preserve 


economy or should it make the best deal it 
can, secure in the thought that the resources 
of the corporation are likely to withstand 
any foreseeable bargain and privately con 


vinced that no one company, even a GM, 
can halt inflation ? 

No one knows the answer to these ques- 
tions, and many new factors may enter the 
picture prior to bargaining time. As of this 
moment, my hunch is that there is a strong 
probability of a strike in autos next year 
Analysis of the available information, how 
ever, likely that an 
agreement will be reached after very tough 
bargaining. Of one thing | am 
certain, and that is that if the union really 
insists on too large a portion of its original 


makes it seem more 


reasonably 


bargaining demands, there will be a strike 
There has to be a and | am 
inclined to think 
middle range. 


compromise 
that it must be in the 


Economic factors aside, some considera 
tion must certainly be given to what effect, 
if any, the adverse publicity accruing to the 
labor movement through the Senate Rackets’ 
have on 

That 


seems 


Committee investigations will labor’s 
bargaining strength in 1958 
izing will be more difficult 
and is, in fact, being widely reported, On 
the other hand, the ILA experience in New 
York and some past ventures of the UMW 
suggest that the bargaining strength of an 
established union is not materially affected 


organ 
certain 


even when that union plumbs the depth of 
public disapproval. One that the 
most important aspect of all the adverse 
publicity which labor unions and _ their 
leaders have been receiving is the way- 


suspects 
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perhaps, even unconsciously—in which it 
may affect the management attitude in bar- 
gaining. Many of us have felt for some 
time that the management attitude toward 
unions was stiffening. This is true not so 
much in the sense of challenging the exist- 
ence of the union as in more carefully 
defined bargaining objectives designed to 
strengthen management's hand in running 
the business. 


Douglas V. Brown and Charles Myers 
expressed this thought in their paper, “Man- 
agement Attitudes Toward Employees and 
Unions,” delivered at the annual meeting of 
the Industrial Relations Research Associa- 
tion in Cleveland last winter: 

“In the last few years, there seems to us 
to have been a trend in the direction of a 
stiffer attitude towards unions on the part 
of management. More significant, in our 
judgment, are those instances in which the 
stiffening has taken the form, not of opposi- 
tion to unionism as such, but of more vigor- 
ous efforts to contain the union on substantive 
matters, or to control the avenues along 
which the substantive matters would come 
to rest.” 


Random documentation for the above con- 
clusion is susceptible to the charge that 
isolated cases can be found to prove any 
point. This audience is one, however, which 
will be able to weigh the idea against ex- 
perience and reject it if it is found wanting. 
Some illustrations which tend to support 
my views follow: 


The UAW reported, after the 1955 nego- 
tiations, that Ford demanded (1) more free- 
dom in promotions, production and layoffs, 
(2) elimination of the union right to strike 
over production standards and (3) discon- 
tinuation of full-time union representatives. 
The settlement continued full-time union 
representatives and the union's right to strike 
over production standards, but added a 
stipulation that “extraneous” issues couldn't 
be brought up during a strike. 


The 1955 Studebaker agreement gave man- 
agement more freedom on production stand- 
ards, imposed additional restrictions on 
employee-bumping and transfer rights, and 
curtailed the number of union representa- 
tives. The long and bitter Westinghouse 
strike, in which the critical item was pro- 
duction standards, clarified the company’s 
right to conduct time studies and to set 
standards for direct labor, but not for serv- 
ice-type jobs. 


In 1953, The Borg-Warner Corporation 
insisted, in bargaining, on including a clause 
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which required a secret ballot among all 
employees in the bargaining unit, regard- 
less of whether they belonged to the union, 
on whether to accept or reject the com- 
pany’s last offer before a strike could be 
called. Later, this was changed to include 
a similar vote on amendment, modification 
or termination of the contract. After a 
strike, such a contract was signed, but an 
unfair labor practice was then filed. In 1955, 
the NLRB held that the company had vio- 
lated the Taft-Hartley Act by adamantly 
insisting on the inclusion of this clause in 
the contract. On appeal, in 1956, the United 
States Court of Appeals for the Sixth Cir- 
cuit, at Cincinnati, decided that the em- 
ployer’s demand was a proper subject for 
collective bargaining and, therefore, the 
employer could insist in good faith to the 
point of impasse without violating the law. 
Earlier, the Seventh Circuit, in Chicago, 
had made a similar ruling in the Allis- 
Chalmers case. Certiorari has been granted 
on the Borg-Warner case, and those who 
are interested in the legal outcome may 
watch for a decision from the United States 
Supreme Court. My purpose in reporting 
the case at this time is to document the 
contention that management is bargaining 
more vigorously for positions which it wants. 


In the spring of 1956, the P. R. Mallory 
& Company five-year contract with the IUE 
was expiring. The contract had provided 
for joint determination in many areas, After 
a month-long strike a new agreement was 
reached which eliminated many of these 
areas. A clause in the contract “voids all 
prior agreements, and working policies, writ- 
ten or oral, or established by custom, prac- 
tice or precedent.” Under the old contract, 
there must be joint investigations before 
an employee could be discharged. The com- 
pany may now take such disciplinary action 
as it wishes, subject to review afterwards 
through the grievance procedure, Subcon- 
tracting once required union agreement; now 
it may be done by management decision. 
Working policies are subject to the griev- 


ance procedure but do not, as formerly, 


have to be agreed to by company and union 


in advance. A clause in the previous con- 
tract, providing that the union could call 
employees off the job to attend special meet- 
ings, was deleted in the agreement. 
Limitations on the number of union officials 
given superseniority and shift preference 
and on the number of union stewards were 
added. An incentive program was intro- 
duced and flexibility in making temporary 
transfers was given management. 
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Much the same story was repeated in the 
long and bitter Ohio Consolidated Tele- 
phone Company strike during the last half 
of 1956 and early in 1957. Ohio Consolidated, 
an independent company under contract to 
the Communications Workers of America, 
sold out to General Telephone Systems. The 
latter wanted to bring the CWA agreement 
into line with its own contracts; the union, 
which had long regarded the Ohio Consoli- 
dated contract as a model, resisted. After a 
seven-month strike, accompanied by violence, 
an agreement was signed. The Communica- 
tions Workers gave up the union shop in 
favor of a maintenance-of-membership clause ; 
permitted first-line supervisors to be re- 
moved from its jurisdiction; and accepted a 
amount of termination pay than 
previously. The company also made some 
concessions beyond what it had originally 
indicated it would. 


smaller 


In any given year there will be cases like 
the one outlined above; it is therefore pos- 
sible that they represent nothing unusual in 
terms of a change in management's philosophy. 
I suggest that they support the conclusion 
which a number of us seem to have reached 
independemtly—that management is now 
gaining more firmly for what it wants. 


bar- 


Summary 


Many of the facts and circumstances which 
will have an important influence in 1958 are 
known and can be analyzed in advance. It 
is not hard to see that the key bargain will 
involve the UAW and the major auto com 
The demands of the 
ready known sketchily; it is apparent that 
the package is a costly one which is sure to 


panies. union are al 


run into strong resistance from the companies 


The cost of living has been rising steadily 
and all the signs point to a continuation of 
this trend at least until fall, when it may 
level off. Deferred increases due under con 
tracts now in effect will add further pressure 
to the wage demands of those untons which 
bargain next Combined 
and deferred-increase 
ments during 1957 are estimated to run as 
high as 15 cents, which is about 7 per cent 
of the average hourly wage in manufactur- 
ing at the start of 1957. 


expect to year 


cost-of-living incre- 


Strike statistics have shown a downward 
trend for the past several years. It is not 
improbable that strikes will increase in 1958, 
both because resistance to economic demands 
of the unions may be greater and because 
management's general approach towards bar 
gaining seems to have stiffened. 
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A number of contributing 
making organizing difficult for the 
unions. Almost certainly the adverse pub- 
licity flowing out of the McClellan Com 
mittee effect Che 
South remains a tough nut to crack, and 
what looked like a promising white collar 
drive was badly undermined when the UAW 
was soundly whipped in the 
plant election involving the professional and 
technical employees. 


factors are 
more 


hearings is having an 


Honeywell 


Sharpened jurisdictional strife can be ex 
pected partly because of the increased ten 
sion flowing out of the mandatory mergers 
which must take place at the state levels by 
the end of 1957. The ancient mutual suspi 
cions of the craft and industrial unions will 
action of the UAW in 
special skilled 


minds 


not abate and the 


establishing a division for 


people will only confirm in craft 


the suspicion that the war is now out in 


the open, 


Business prospects will, as always, play 
an important part in bargaining in 1958 and 
that 
prophets view the 


the evidence seems to be 
their 


considerable 


business 
leaders and future 


with confidence There are, 


nevertheless, some contrary signs in the 


indices, and employment in manufacturing 


is down, as is the workweek 


The great imponderable in 1958 bargain 
ing may well be how seriously 
takes the 
importantly, what it is prepared to do about 
it. Rarely has there 


discussion of the issue 


management 


question of inflation and, more 
been so much public 
and so much genuine 
Charges that 
the wealthy auto companies like Ford and 
Motors are indifferent to the fate 


of their smaller industry colleagues, as demon 


concern trom all viewpoints 


General 


strated by their actions on the productivity 


formula and supplemental 


make 


tive to pressure in favor of holding the line 


unemployment 


benefits, wili those companies sensi 
Considering the intensely competitive nature 
of the industry, the prejudice which already 
has been given next year’s bargaining by 
what has happened this year, and the open 
question of the ability of any one company 
to fight the battle of inflation, it is hard to 
see the companies resisting a medium-sized 
Should the 


on a major breakthrough, it is probable that 


settlement union really insist 


there will be a strike 


that the 
bargaining is 


There is evidence management 
attitude in stiffening. This 
takes the form not of challenging the exist 
ence of the union, but of curtailing its in 


fluence on the operation of the plant. More 
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than anything else this may represent the 
influence of a new generation of manage- 
ment men who accept the existence and 
perhaps even desirability of unions in a 
democratic society. Such a view does not 
require acceptance of all union objectives 
and may, in fact, make bargaining resist- 
ance easier, since the analysis of the problem 
then more nearly parallels problems faced 
by the businessman in other areas of his 
operation and becomes one simply of arriv- 


ing at that conclusion which will contribute 
most to the efficiency of his operation. 


Stated in capsule form, 1958 looks to me 
like a year in which there will be continued 
wage increases against somewhat greater 
resistance. The auto bargain will have an 
important influence on how large the in- 
creases will be and I am guessing there will 
be a strike unless the union is prepared to 
reduce substantially its indicated demands. 


[The End] 





Are Unions Running Out of 
Collective Bargaining Proposals? 


By PETER HENLE 





The author is assistant director of re- 
search, AFL-ClIO, Washington, D. C. 





O THOSE FAMILIAR with collective 

bargaining, the question as to whether 
unions are running out of collective bargain- 
ing proposals may seem a trifle too obvious 
—perhaps on a par with such other ques- 
tions as: “Are the Yankees running out of 
pennant-winning ball players?” “Is Milwaukee 
running out of beer?” 


the simplest answer to this 
question is a very brief “no.” Unions will 
try to win continued improvements. This 
is assured by the nature of our economy 
and by the outlook of the American people. 
Americans don’t believe in resting on yester- 
day’s laurels or yesterday’s living standards. 
Our dynamic economy has a zest for ex- 
pansion and progress. The American people 
think in terms of a continuously improving 
standard of living. 


Certainly, 


What may have been a satisfactory level 
of earnings last year or several years ago 
is today simply something on which to 
build for the future. That’s the way our 
national thought processes run, so that’s the 
way unions act—and employers are coming 
to do so, too. Collective bargaining is 
the way of deciding the selection and pace 
of the improvements to be made. 
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However, when this question about future 
bargaining proposals is raised, the ques- 
tioner usually is wondering not whether 
unions are running out of demands, but 
whether they are running out of new ideas 
for collective bargaining proposals. 


Realistically, it would be fruitless to in- 
vestigate how “new” will be labor’s de- 
mands in the future. After all, what is 
“new”? At the recent industrial relations 
conference of the Industrial Union De- 
partment, AFL-CIO President George Meany, 
who was asked to talk on the subject “A 
Labor Philosophy for Today,” explained 
very simply that “the philosophy of the 
trade union movement of 75 years ago is 
good enough for today.” 


He then went on to point out: “Of course, 
we have to adjust our methods; we have to ad- 
just our actions and our approach to our 
problems.” 

The same point applies with particular 
force to the field of collective bargaining. 
Most new union goals normally will not be 
totally new but rather can be labeled old 
demands in modern dress—old demands in 
new forms and with new refinements. 


For the future, I think it is pretty clear 
that unions will be putting increased em- 
phasis on some of the bargaining issues that 
have been common in recent years as well 
as developing some newer types of collec- 
tive bargaining programs. There definitely 
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will be no shortage of new union sugges- 
tions at the bargaining table. This will be 
so not because unions will hunt for new 
issues or exercise their ingenuity artificially 
to come up with different ideas, but simply 
because our rapidly changing society creates 
new problems, new needs, new concepts— 
and these in turn help generate new bar- 
gaining proposals. 


In looking ahead at future union de- 
mands, it’s helpful to recognize that almost 
all union bargaining proposals have certain 
common objectives: higher wages, meaning 
increased purchasing power, to provide a 
rising standard of living; increased leisure 
time; security and protection against arbi- 
trary treatment and against different kinds 
of emergencies and financial strains; and 
good working conditions in terms of health, 
safety, cleanliness and convenience. 


Fundamentally, proposals in coming years 
will still be beamed to these objectives. 
Also, the overwhelming proportions of pro- 
posals will be on old-fashioned lines, focusing 
on wage increases and relatively undramatic 
liberalizations of existing benefits. 


Actually, the combination of old-fashioned 
gains—two more paid holidays here, a ten- 
cent hourly increase in real wages there, 
another week’s vacation, a broadened medical- 
coverage plan—add up in several years to 
a dramatic cumulative change. These and 
similar gains have been reshaping American 
living patterns in terms of leisure time, 
buying power, medical care and income 
stability. 


I mention this because it is easy to lose 
over-all perspective. A disproportionate 
share of publicity may be given to the 
more novel demands—those with some new 
twist or gimmick—without adequate recog- 
nition of the cumulative significance of the 
more familiar types of bargaining gains. 


It is important also to keep in mind 


that each union has to decide for itself 
what it will seek and when, in terms of its 
own practical situation. A particular pro- 
posal adopted by one union may well be 
rejected by another. 

With these cautions in mind, let us ex- 
amine some of the proposals that are likely 
to receive major attention at the bargaining 
table over the next five to ten years. In this 
examination, I want to make clear that I 
have not had access to any “inside” in- 
formation on union bargaining plans; my 
comments are simply the result of looking 
around for possible next steps in collec- 
tive bargaining. 
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Increases Commensurate 
with Productivity 


There is bound to be continuing emphasis 
on winning sizable wage increases commensu- 
rate with the increase in the economy's pro 
ductivity. 

Indeed, for many of the 
increases must require almost their full at- 
tention. They operate in low-wage _ in- 
dustries where the worker's primary concern 
must be immediate standard 
of living. 


unions, wage 


to boost his 


How high can we expect wages to go? 
There is no reason to put any upper limit 
on economy’s efficiency or on the nation’s 
living standards which such efficiency makes 
possible. If we assume an annual increase 
in productivity of 3 per cent, this should 
permit wages, in real terms, to increase by 
over one third in ten to double 
at the end of 25 years. There is no reason 
why, over this period, this nation cannot 
utilize its growing productivity to abolish 
the remaining areas of poverty in the country 


years and 


Union Proposals to Make Up 
for Inadequacies 


There will be union proposals to make up 
for shortcomings, gaps and inadequacies ap 
parent in benefit programs to meet the hazards 
of sickness, old age and unemployment 


In the last decade, some type of program 
has been negotiated in at least one or two 
of these areas by almost all unions. In 
total effect, the adoption of these benefit 
programs has wrought a peaceful revolu- 
tion in American theory and practice in the 
welfare field. It has been a practical demon 
stration of the American pragmatic ap- 
proach to human problems. 


Faced with federal and state legislatures 
reluctant to pass, or downright hostile to, 
welfare legislation, unions decided that they 
would attempt through bargaining to win 
for their members what they were unable to 
convince the government to provide for all 
citizens. In so doing, they have helped to 
prod the legislatures into making improve 
ments in welfare programs for all. Today 
there is continued interaction between private 
and public programs. There is general 
recognition that government programs must 
provide a minimum standard; above this, 
however, supplementary private programs 
make it possible for workers in the more 
productive sections of the economy to enjoy 
benefits which bear a more equitable rela- 
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tion to their earnings than the government 
is prepared to provide. 

Initially, unions’ bargaining efforts in the 
welfare field put first things first: They 
sought primarily to establish some type of 
protection for their members against sick- 
ness, old age and unemployment. Follow- 
up efforts in later negotiations usually have 
somewhat bolstered the skimpy starting 
plan, but still have not attained desirable 
standards of adequacy and comprehensiveness 


Today, additional experience with existing 
plans points up practical shortcomings, and 
unions are increasingly shifting their em- 
phasis to the broader job of filling out 
existing plans and of extending them to 
meet needs not previously reached. 


Let me cite a few examples from the 
three areas I have noted: 

Health.—In the field of health, initial 
negotiated plans generally provided bene- 
fits to defray some of the expenses of 
hospitalization and surgery for the worker 
and to make up for some of the wage in- 
come he lost on absence because of illness. 
It has become apparent that this alone does 
not eliminate the financial strain of illness 
for the family and does not by itself make 
for a healthier family. 

New union proposals, some of which have 
already made significant headway in some 
areas, seek such objectives as (1) broadened 
coverage to provide for health needs other 
than hospitalization and surgery alone (for 
example, doctor’s care at home and office, 
dental care, and drug and medicine needs) 
and (2) protection for dependents as well as 
employees (medical bills for dependents are 
as heavy a burden. or heavier, than those for 
the worker alone; if a program is to protect 
a worker against the drain of medical ex- 
penses, it must extend to his entire family). 


In meeting these objectives, unions are 
becoming increasingly aware of the de- 
ficiencies of most health and welfare arrange- 
ments which are handled on a cash-benefit 
basis. One problem they have encountered 
is the fact that existing benefit plans which 
reimburse workers for part of their medical 
expenses have had the unfortunate tendency 
of encouraging doctors to charge additional 
amounts; when the benefit amount has been 
raised, the doctor’s charges have been 
raised, and the worker has had to bear as 
much of a financial burden as before. 


Consequently, unions are becoming in- 
creasingly interested not simply in benefit- 
payment plans but rather in medical service 
programs, including preventive care, under 
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which a worker can meet all his family 
health needs. These medical care programs 
can be developed by the unions themselves 
in a particular locality (for example, Phila- 
delphia’s medical care center) or by the 
unions working together with other in- 
terested community organizations (for in- 
stance, the new community health association 
in the process of formation in Detroit). 


It may be well to note here a good ex- 
ample of how changing times create new 
proposals. Long before unions negotiated 
medical benefit plans for disabled workers, 
there were workmen’s compensation laws to 
help take care of workers hurt on the job. 


If a man was hurt on the job, he received 
workmen’s compensation payments 
while disabled. If he was hurt at home, he 
received nothing. Then unions negotiated 
plans providing help for the man who was 
hurt at home or elsewhere off the job. 


some 


These negotiated plans, even though they 
too may provide only limited protection, 
often turn out to provide more than many 
workmen's compensation laws which have 
become outmoded over the years for lack 
of adequate revision. This means that a 
man disabled off the job may get higher 
benefits than a man hurt while working! 


Consequently, a new union proposal has 
appeared. It asks, in these circumstances, 
for supplemental payments to be provided 
to raise the workmen’s compensation bene- 
fit at least to the level provided for non- 
occupational disability. 

Retirement and old-age needs.—In the 
field of retirement and old-age needs, ex- 
perience with pension plans negotiated in 
recent years is leading to a number of new 
emphases. Without going into full detail, 
there are at least four areas worth noting: 

(1) Vesting rights are increasingly being 
sought. One of the significant shortcomings 
of most pension plans is the fact that workers 
who leave a company before retirement age 
lose all equity they have built up in the plan. 

To meet this problem, unions are putting 
in the bargaining table demands vesting 
provisions which will permit workers to take 
with them their accumulated pension credits 
even if they leave a company before retire- 
ment age. Then, at retirement age, they 
would be entitled to claim whatever pension 
their credits had earned, regardless of their 
subsequent employment. 

(2) Pensions on disability as well as on 
old age has been a trend in recent years. 
The 1956 amendments to the social security 
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law allow a totally disabled worker over 
50 to draw a reduced level of retirement 
benefits. New proposals in collective bar- 
gaining are likely to be built on these 
modest beginnings. Most plans now pro- 
viding disability pensions make them avail- 
able only if the disabled employee has had 
lengthy service and has reached a fairly 
advanced age, but such protection is equally 
needed for the younger worker who suffers 
a permanent disability. 

(3) Medical protection after retirement is 
another need moving to the fore. Workers 
who have been protected by a negotiated 
health and welfare plan while working sud- 
denly find this valuable safeguard against 
economic disaster is gone when they retire. 
At retirement age, health insurance is ex- 
tremely costly, if it is available at all. 

Unions are moving to meet this problem 
both in the legislative and the collective 
bargaining areas. Health benefits for re- 
tired workers are now high on the AFL 
CIO's priority list for improving the social 
security law; in collective bargaining, unions 
will call for extension and continuation of 
group medical plans after retirement. 


(4) Protection for widows is also attracting 
attention. Pension payments under collec- 
tive bargaining have generally ended with 
the death of the retired worker, cutting 
abruptly the income of the surviving widow 
to the reduced level provided by the social 
security law. Continuation of additional 
payments to the widow from the private 
pension fund for some extended period is 
often a serious need. 


Protection against employment instability. 
—In the field of protection against employ- 
ment instability, a major forward step has 
been taken in the past two years by the 
negotiation, in the auto, rubber and steel 
industries and several others, of supple- 
mental unemployment benefit plans. These 
plans protect workers against sudden drastic 
slashes in their income as a result of unem- 
ployment by providing payments to laid-off 
workers to supplement their state unem- 
ployment compensation. 


These plans, which do not yet begin to 
provide a desirable degree of protection, 


vary widely in details. In fact, far more 
variety in union efforts to deal with the 
hazards of unemployment can be expected 
than in dealing with the hazards of old age 
or illness. While all workers are susceptible 
to old age and illness, exposure to unem- 
ployment varies widely with the type of in- 
dustry and occupation in which the worker 
is engaged 


ASMA Proceedings 


Workers in seasonal industries are in- 
terested in supplementing their income 
while on layoff awaiting a return to work. 
Workers in industries subject to a long- 
term decline in employment might be more 
concerned with a lump-sum payment at the 
time of dismissal. Workers in an industry 
whose employment is increasing with rela- 
tively little unemployment might give a low 
priority to this type of collective bargain- 
ing demand, 

Along with the development of these sup 
plementary unemployment benefit plans has 
come the appearance of a number of nego 
tiated savings plans. While 
meet the same need as proposals aimed at 


these do not 


providing more stable employment oppor- 
tunities, it is possible that some unions will 
give various types of savings plans increas- 
ing attention in collective bargaining. These 
plans could be feasible only in relatively 
high-wage industries where workers might 
be interested in persuading management to 
contribute to savings funds that could be 
made available for any type of emergency. 


In any event, this central theme of a 
cushion for workers against layoff and other 
emergencies will receive continuing atten- 


tion in bargaining. 


Demand 
for Increased Leisure 


Turning to a third broad area of union in 
terest, there will be bargaining proposals 
centered around a demand for increased 
leisure. 

Increasing productivity is enabling large 
parts of the economy to produce or handle 
more in less time. With less time—or fewer 
workers—needed, a background is develop- 
ing against which it will be 
reduce hours of work without any 
tion in weekly pay. 


possible to 


reduc 


In one sense, proposals for shorter hours 
are hardly new. “Shorter 
rallying cry for unions well over a century 
ago. But with industrial and social progress, 
the demands, of old, for a nine-hour day and 
then an eight-hour day and for a five-day 
week now become, in a different setting, the 
demands for a six-hour day or a four-day 
week today or tomorrow. 


hours” was a 


It is likely that new proposals for shorter 
hours schedules will take different forms in 
different negotiations, depending on such 
factors as the nature of the industry’s 
operations, employment trends in the in- 
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dustry concerned, and the age and sex 
composition of the work force. 


In some instances the major union em- 
phasis may be placed on a cut in the num- 
ber of hours per day, looking toward the 
six-hour day. This has already been done, 
incidentally, in the ladies-garment industry, 
where well over 400,000 union members 
have had their workday reduced from eight 
hours to seven hours without reduction in total 
pay, and in the printing industry, where the 
unions have negotiated for most members 
reductions to 744, 7% or seven hours a day. 


Other unions, however, may put top 
priority on reducing the number of work- 
days per week from five to four. If em- 
ployer pressure prevents this entire step 
from being taken in one jump, it may be 
possible to negotiate any of such variations 
as a 44-day week; a four-day week every 
second, third or fourth week; or a four-day 
week during certain slow seasons of the 
year. Each of these possibilities involves 
many detailed scheduling problems and 
others which would have to be tailored to 
the requirements of the individual com- 
pany or industry. 

In the move toward more leisure time, 
other unions may put more stress not on 
reduction of the standard daily or weekly 
hours, but on reducing the hours actually 
worked through substantially longer vaca- 
tions or an increased number of holidays. 


One possible development is the adoption 
of a certain number of additional holidays 
chosen not to celebrate particular historic 
occasions but simply because they would fit 
the desires of the workers for longer breaks 
from work and would suit the production 


schedules of the employer. There already 
is a noticeable trend toward making the 
Friday following Thanksgiving a holiday. 
This year many firms closed down on two 
Fridays, after Memorial Day and after the 
Fourth of July. It is not difficult to visualize 
a Situation in which company and union 
officials, having agreed upon an additional 
number of holidays, would meet toward the 
close of each year with an eye on the 
calendar to determine when, during the fol- 
lowing year, the additional holidays would 
be observed. 

At any rate, we should not expect nor 
hope for uniformity in the ways in which 
bargaining will provide increased leisure. 
In fact, there may well be many groups of 
workers who would prefer additional pay to 
additional leisure, but it seems clear that a 
slow but gradual development toward in- 
creased leisure wil! take place. 
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Changes in Economy 
and Industry 

Finally, there will be new bargaining pro- 
posals arising because of changes in the 
economy, proposals to meet problems posed by 
shifts in the character and structure of in- 
dustry. 

It is apparent already that many unions 
will develop new bargaining programs because 
of (1) the rapid pace of technological in- 
novation, particularly the radical changes 
involved in some applications of automa- 
tion; (2) shifts in geographical location of 
industry, as a result of plant migration and 
business mergers; and (3) changes in make- 
up of the work force, particularly the relative 
increase in the proportions of white-collar 
and technical workers. 

Certainly the problems of changing tech- 
nology and automation pose real issues for 
collective bargaining. Even without label- 
ing automation as the second industrial 
revolution, it is clear that new questions of 
transfer policy, retraining and seniority are 
bound to come to the fore. Changes in job 
classification and wage structures are in- 
evitable. To a large extent, collective bar- 
gaining has always been handling these 
issues, but the new technology is bound to 
raise new applications of old formulas—if 
indeed it does not require entirely new bar- 
gaining proposals. 

The increasing relocation of industry is 
also presenting special problems for a num- 
ber of unions, Where a company shuts 
dewn a plant in one community in favor of 
production in another area, the blow is a 
hard one for the workers in the abandoned 
community. More unions are turning their 
attention to working out means, through 
collective bargaining, to protect workers 
against the possibility of such shutdowns. 

These may include efforts to require ad- 
vance consultation on any proposed move- 
ment of operations, to maintain operations 
of some sort in the affected plant, to spread 
the abandonment of production over a longer 
period of time so that its impact is eased, 
to provide workers with the opportunity of 
transfer to the new location with full reten- 
tion of all rights accumulated at the old 
plant, to compensate transferring workers 
for the costs of relocation and to provide 
for adequate severance payments to workers 
who do not exercise the right to transfer. 
The growth of business mergers in recent 
years has presented somewhat similar prob- 
lems, since such mergers are often followed 
by consolidations or movement of produc- 
tion facilities. 
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The changing nature of the labor force 
also will be affecting the bargaining scene. 
The increasing proportion of workers re- 
quired in skilled activities or technical func- 
tions may lead to new emphasis in bargaining. 
Certainly, a new emphasis on wage-skill 
differentials may become apparent in some 
negotiations. 

Because all the foregoing may indicate a 
rather full schedule for future collective 
bargaining, it might be well to call attention 
to the fact that some controversial ques- 
tions do fade as issues between labor and 
management. For example, a very hotly 
disputed question for many years has been 
the issue of union security. Today, however, 
over 80 per cent of all collective bargain- 
ing agreements recognize the principle of 
union security; many major corporations 
which previously had opposed granting the 
union shop have recently accepted it. 

Naturally, there is still debate on this 
question, particularly in those states where 
antiunion forces have succeeded in winning 
adoption of a right-to-work law. However, 
at the collective bargaining tables—except, 
perhaps, where the union concerned is 
newly organized and rather weak—the issue 
is about as outmoded a topic for conversa- 
tion as the Dempsey-Firpo fight. 


I don’t want to close without a word 
about the future of collective bargaining in 
general. It is all well to list a few 
that will future collective 
bargaining, but all this will simply be of 
academic interest if labor and management 
their bar- 


very 


issues arise in 


do not remain free to conduct 
gaining negotiations and arrive at mutually 


satisfactory settlements. 


At the present time, free collective bar- 
gaining—as it has practiced in the 
United States—has come under very sharp 
attack. From a number of different sources 
have come charges that freely bargained 
wage settlements have been responsible for 
the recently rising level of prices. In this 
connection, a new finger-pointing phrase, 
“wage inflation,” has been coined, 


been 


This is no time to embark on an extended 
discussion of wage-price relations. Congress 
is now in the midst of conducting at least 
two investigations which touch on this 
wage-price problem. We are bound to hear 
more about this knotty problem. The AFL- 
CIO has welcomed and urged a complete 
investigation of the entire problem. Sutfhice 
it to say here that this problem is far more 
broad and complex than those who cry 
“wage inflation” would have us believe. In 
many areas of our economy, have 
been advanced significantly in the past two 
years without any major increases in prices 
Elsewhere, prices have been raised, but 
wage increases, rather than 
actual need for price increases, have simply 
served as a handy pretext and excuse for them 


wages 


creating an 


In unjustly blaming wage increases, in 
jeopardizing our 
Amidst the welter 
wages 


dustry may utnwisely be 
free bargaining system. 

of charges and countercharges on 
and prices, there is a danger that we 
lose sight of the positive values of collec 
tive bargaining—of allowing free and inde 
pendent unions of workers to bargain with 


may 


employers for their conditions of employ 


ment—and that we may be drawn toward 


a much 
the terms of employment. Let us not al- 


[The End] 


less desirable system of deciding 


low this te happen 


ALCOHOLISM IN BUSINESS AND INDUSTRY 


“Certain misconceptions which many 
employers share with the general public 
have long served to hide alcoholics and 
the cost of alcoholism from the eyes of 
employers. Two of these misconceptions 
are: first, the idea that the alcoholic is a 
weak-willed, moral degenerate for whom 
there is little hope, and that the only 
thing to do is fire him; and secondly, the 
notion that all alcoholics are ‘skid row 
bums’ who seldom find their way into 
respectable jobs and if they do they 
don’t last long. 

“The ‘half-man’ may be found in any 
position—top management, company phy- 
sician, janitor, foreman or other. He is 


ASMA Proceedings 


on the job. There is no alcohol in his 
body, but he 
complishes little or nothing. If he does 


well done 


has a ‘hangover’. He a 
do something it will not be 
It might even be dangerous. His waste 
pile is up. He affects the morale of fel 
low workers. Their efficiency is down 
as they cover up for him. Fellow 
ers fail to realize that they really do him 
him—at 


work 
a dis-service by covering for 
least in firms where management has an 
enlightened view of the alcoholic 

From H. A. Mulford, Jr., and C. W 
Waisanen, Alcoholism and lowa Business 
and Industry (State University of Iowa, 
SJureau of Labor and Management) 
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‘Double Take’’ on Adam Smith 


The Wealth of Nations. Adam Smith. 
Random House, Inc., 457 Madison Avenue, 
New York 22, New York. 1937. 976 pages. 


As a student of management, I am often 
impressed with the illusion of newness we 
attempt to create with such terms as 
“human relations,” “the personnel point of 
view,” etc., for ideas which, though modi- 
fied and refined, are certainly not new. As 
a case in point, I submit the following 
analysis, the result of my recent re-examination 
of The Wealth of Nations. It could be en- 
titled A Philosophy for Management: 1776, 
and I think you'll agree that, as such, it 
has a surprising degree of validity in the 
light of today’s thinking. In any event, this 
review has left me with a deeper respect 
for the contents of this classic work. 


Believers in free enterprise can hardly 
find anyone more deserving of their homage 
than Adam Smith. With the publication of 
The Wealth of Nations in 1776, this mild- 
mannered Scottish professor threw a literary 
bombshell which clearly established him as 
the father of political economy. He was a 
radical of the times. His views were deadly 
to the mercantilists who had been highly 
successful in stifling British trade with their 
concepts of a managed economy. 


Smith taught the doctrine of laissez faire, 
economic liberalism or freedom from gov- 
ernmental interference. He saw in the drive 
of self-interest the economic mainspring of 
men and the basis of a-natural order for 
the attainment of the greatest social good 
available to society. He felt, however, that 
the order would remain productive and 
healthy only to the extent that it could re- 


main competitive and free from undue 


fettering by government. 


Few have bothered to explore beyond this 
point on the periphery of Smith’s thinking. 
Many administrators, especially, have failed 
to realize that he provided the basis for a 
sound philosophy of management, that he 
had important suggestions as to desirable 
governmental activity and managerial policy 
within the limits of his broader concepts. Too 
often he is credited with the no-government- 
intervention-under-any-conditions dogma. 


Adam Smith evidently possessed a genu- 
ine interest in human values. Though he 
wrote at a time when industrialization as we 
know it was nonexistent, he seemed to 
anticipate some of the socio-economic prob- 
lems that would arise in our society. In 
Professor Edwin Cannan’s interpretation of 
the Lectures on Justice, Police, Revenue and 
Arms, delivered by Smith at the University 
of Glasgow, he writes paraphrasing the 
great economist: ’ 

“But certain inconveniences arise from a 
commercial spirit. Men’s views are confined, 
and ‘when a person’s whole attention is 
bestowed on the seventeenth part of a pin 
or the eightieth part of a button’, he be- 
comes stupid. Education is neglected. In 
Scotland the meanest porter can read and 
write, but at Birmingham boys of six or 
seven can earn threepence or sixpence a 
day, so that their parents set them to work 
early and their education is neglected. 
There is too ‘another great less which attends 
the putting boys too soon to work’, The boys 
throw off parental authority, and betake 
themselves to drunkenness and riot. The 
workmen in the commercial parts of Eng- 
land are consequently in a ‘despicable condi- 
tion; their work through half the week is 





1 Adam Smith, The Wealth of Nations (New 
York, Random House, Inc., 1937), pp. xxxiili, 
xxxiv. 
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sufficient to maintain them, and through 
want of education they have no amusement 
for the other but riot and debauchery. So 
it may very justly be said that the people 
who clothe the whole world are in rags 
themselves.’ 


“*To remedy’ these evils introduced by 
commerce ‘would be an object worthy of 


,” 


serious attention’. 


Despite the fact that hand manufacture 
was still the predominant type in his time, 
Smith was one of the first to stress the 
fundamental role of specialization as a key 
to greater productivity. He began Book 
One, Chapter One of The Wealth of Nations 
by saying: 

“The greatest improvement in the pro- 
ductive powers of labour, and the greater 
part of the skill, dexterity, and judgment 
with which it is any where directed, or ap- 
plied, seem to have been the effects of the 


division ef labour.” ? 


However, he entertained few illusions as 
to possible ill effects which might result 
from specialization. If anything, Smith 
overstated the case by writing the following: 

“The man whose whole life is spent in 
performing a few simple operations, of 
which the effects too are, perhaps, always 
the same, or very nearly the same, has no 
occasion to exert his understanding, or to 
exercise his invention in finding out expedi- 
ents for removing difficulties which never 
occur, His dexterity at his own par- 
ticular trade seems, in this manner, to be 
acquired at the expence of his intellectual, 
social, and martial virtues, but in every im- 
proved and civilized society this is the state 
into which the labouring poor, that is, the 
great body of the people, must necessarily 
fall, unless government takes some pains 
to prevent it.” * 


Smith presented a view of human relations 
which is strikingly similar to much that is 
labeled as positive motivation today. There 
is little question that he felt contempt for 
would attempt to exploit or 
He wrote: 


those who 
abuse labor. 

jut man has almost constant occasion 
for the help of his brethren, and it is in vain 
for him to expect it from their benevolence 
only. He will be more likely to prevail if 
he can interest their self-love in his favour, 
and shew them that it is for their own ad- 
vantage to do for him what he requires of 
them. It is not from the benevolence 
of the butcher, the brewer, or the baker, 





2 Work cited at footnote 1, at p. 3 
* Work cited at footnote 1, at pp. 734, 735 
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that we expect our dinner, but from their 
regard to their own interest. We address 
ourselves, not to their humanity but to their 
self-love, and never talk to them of our own 
necessities but of their advantages. 


“Servants, labourers and workmen of dif- 
ferent kinds, make up the far greater part of 
every great political society. But what im- 
proves the circumstances of the greater part 
can never be regarded as an inconveniency 
to the whole. No society can surely be 
flourishing and happy, of which the far 
greater part of the members are poor and 
miserable. It is but equity, besides, that 
they who feed, cloath and lodge the whole 
body of the people, should have such a share 
of the produce of their own labour as to be 
themselves tolerably well fed, cloathed and 
lodged. 


“If masters would always listen to the 
dictates of reason and humanity, they have 
frequently occasion rather to moderate, than 
to animate the application of many of their 
workmen. It will be found, I believe, in 
every sort of trade, that the man who works 
so moderately, as to be able to work con 
stantly, not only his health the 
longest, but, in the year, 
executes the greatest quantity of work.” * 


preserves 
course of the 


Smith presented some concrete evidence 
in support of a democratic, enlightened ap 
Having compared 
tree 


proach to labor relations 
the costs of slave labor with those of 
labor, at a time when such 
could be made easily, he concluded 


comparisons 


“It appears, accordingly, from the ex 
perience of all ages and nations, I believe, 
that the work done by freemen 
cheaper in the end than that performed by 
slaves. It is found to do so even at Boston, 
New York, and Philadelphia, where the wages 
of common labour are so very high 


comes 


“The liberal reward of labour, as it en 
courages the propagation, so it increases the 
industry of the common people. The wages 
of labour are the encouragement of industry, 
which, like every other human quality, im 
proves in proportion to the encouragement 
it receives, A plentiful subsistence increases 
the bodily strength of the labourer, and the 
comfortable hope of bettering his condition, 
and of ending his days perhaps in ease and 
plenty, animates him to exert that strength 
to the utmost. Where wages are high, 
accordingly, we shall always find the work 


* Work cited at footnote 1, at pp. 14, 78, 82 
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men more active, diligent, and expeditious, 
than where they are low.” * 


In view of the following paragraph, it is 
interesting to speculate as to how Smith 
would feel about modern concepts of public 
relations and social responsibility on the 
part of management: 


“To widen the market and to narrow the 
competition, is always the interest of the 
dealers. To widen the market may fre- 
quently be agreeable enough to the interest 
of the public; but to narrow the competition 
must always be against it, and can serve 
only to enable the dealers, by raising their 
profits above what they naturally would be, 
to levy, for their own benefit, an absurd tax 
upon the rest of their fellow-citizens. The 
proposal of any new law or regulation of 
commerce which comes from this order, 
ought always to be listened to with great 
precaution, and ought never to be adopted 
till after having been long and carefully 
examined, not only with the most scrupulous, 
but with the most suspicious attention. It 
comes from an order of men, whose interest 
is never exactly the same with that of the 
public, who have generally an interest to 
deceive and even to oppress the public, and 
who accordingly have, upon many occasions, 
both deceived and oppressed ag 


Were Smith alive today, he might well be 
a proponent for more effective employee 
orientation and education programs, for he 
wrote: 


‘But though the interest of the labourer 
is strictly connected with that of the society, 
he is incapable either of comprehending that 
interest, or of understanding its connexion 
with his own. His condition leaves him no 
time to receive the necessary information, 
and his education and habits are commonly 
such as to render him unfit to judge even 
though he was fully informed. In the public 
deliberations, therefore, his voice is little 
heard and less regarded, except upon some 
particular occasions, when his clamour is 
animated, set on, and supported by his em- 
ployers, not for his, but their own particular 


’ 
purposes.” 


At a time in history when the doctrine of 
conspiracy reigned supreme, Adam Smith 
may be viewed as having assumed a unique 
position with regard to collective bargaining. 
Rather than agree that the joint action of 
two or more employees to raise wages con- 
stitutes a ruinous conspiracy against their 
employer, he presented the following analysis: 


“What are the common wages of labour, 
depends every where upon the contract usually 
made between those two parties, whose 
interests are by no means the same. The 
workmen desire to get as much, the masters 
to give as little as, possible. The former are 
disposed to combine in order to raise, the 
latter in order to lower the wages of labour. 


“It is not, however, difficult to foresee 
which of the two parties must, upon all 
ordinary occasions, have the advantage in 
the dispute, and force the other into a 
compliance with their terms. The masters, 
being fewer in number, can combine much 
more easily; and the law, besides, authorises, 
or at least does not prohibit their combina- 
tions, while it prohibits those of the workmen. 

Many workmen could not subsist a 
week, few could subsist a month, and scarce 
any a year without employment. In the 
long-run the workman may be as necessary 
to his master as his master is to him, but 
the necessity is not so immediate. 

sf They are desperate, and act with 
the folly and extravagance of desperate men, 
who must either starve, or frighten their 
masters into an immediate compliance with 
their demands, The masters upon these 
occasions are just as clamourous upon the 
other side, and never cease to call aloud for 
the assistance of the civil magistrate, and 
the rigorous execution of those laws which 
have been enacted with so much severity 
against the combinations of servants, labourers, 
and journeymen,” * 


It would be folly to assert, on the basis 
of these fragments from The Wealth of 
Nations, that Smith possessed an integrated, 
coherent philosophy of management as has 
been evolved in some quarters today. How- 
ever, in that age of Machiavellism and the 
authoritarian concept of leadership, it is 
interesting that this man had such glimpses 
of an age to come. It is especially interest- 
ing that these insights were developed not 
by a “Utopian” Socialist, but by an econo- 
mist looking for ways to increase the wealth 
of nations. 

Wituram M 
ASSOCIATE PROFESSOR OF J NDUSTRIAL 
RELATIONS AND MANAGEMENT, 
UNIVERSITY OF FLORIDA 


Fox 


Constitutional Revolution 


The Supreme Court. Bernard Schwartz. 
The Ronald Press Company, 15 East 26th 





5 Work cited at footnote 1, at p. 81. 
* Work cited at footnote 1, at p. 250. 
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$6.50. 


It is difficult to say what caused the 
“veritable revolution” which occurred in the 
jurisprudence of the United States Supreme 
Court in 1937. In January of that year, 
the thirty-first man to be President of the 
United States saw “one-third of the Nation 
ill-housed, ill-clad, ill-nourished.” This no 
doubt contributed to rebellion, as did the 
sit-down strikers at Flint, Michigan, who 
refused to vacate factory premises upon 
court order. Most assuredly, Franklin D. 
Roosevelt's Presidential proposal to enlarge 
the Supreme Court to a maximum of 15 
Justices, though later defeated by the Senate, 
did the most to fan the spark which caused 
reversal of 12 prior decisions of the Court 
which held unconstitutional legislative schemes 
of the New Deal. 


Street, New 
429 pages 


Jernard Schwartz, director of the Insti- 
tute of Comparative Law at New York 
University Law School, in his most recent 
book — The Supreme Court: Constitutional 
Revolution in Retrospect—has attempted to 
initiate readers into the functioning of the 
Supreme Court—‘the fulcrum upon which 
our institutions turn”—and evaluate for ali 
the basis for the rebellious decisions which 
virtue 


have now become revolutionary by 


of their long standing. 


As Arthur Krock pointed out recently, in 
his New York Times column, enough time 
has passed and enough Justices have been 
appointed to the Bench Roosevelt's 
administration to overthrow the 
of the 1937 Court, which in upholding every 


since 


decisions 


New Deal measure presented to it reversed 
its previous position and validated every new 
Ample opportunity has presented 
itself for reversal of those decisions. 


measure. 


“Constitutional Revolution, Ltd.,” as the 


Court was calied by Edward S. Corwin, 
noted constitutional authority, “has carried 
forward the institutional development of 
our public law and done so in accordance 
with the logical consistency required in any 
matured legal system,” according to Pro 


fessor Schwartz. 

The Court upheld the state minimum wage 
law on March 29, 1937, which was the same, 
basically, as one which it had held to be 
beyond the enacting power of both federal 
and state governments only nine months 
earlier. “The meaning of the Constitution 
does not change with the ebb and flow of 
economic events”’—the words of dissenting 
Justice Sutherland—were replaced by the 
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earlier Holmesian viewpoint which sup 
planted the pre-1937 Court review of the 
desirability of early New Deal legislation 
The authority of the federal government to 
regulate the entire economy under its com 
merce power, as the test of constitutionality, 
replaced desirability. Holmes had declared 
once in a comment to Justice Stone that 
when “I can’t find anything in the Constitu 
tion expressly forbidding them [people] to 
do, I say, whether I like or not, ‘Goddammit, 
let ‘em do it’.” In effect, then, the United 
States Supreme Court in 1937 finally buried 
the accusation of Harold Laski—that it was 
the “third chamber in the United States” 
when it adhered to the “desirability” 
The “super legislature” 
author’s opinion, was put to rest in 1937, too 


standard 
appellation, in the 


The book’s emphasis is reserved for an 
analysis of the different aspects of the work 
of the Court during the past 20 years and 
the extent to which the Court has changed 
our constitutional law 1937 re 
versal. His approach is not that of a dis 
sectionist—judge by judge Rather, he 
studies the Court as an institutional entity 


since the 


The book is based upon the view that even 
in a splintered Court there are certain broad 
principles which have dominated the Court's 
work and that these have yet to be negated 
by subsequent decisions. The aftermath of 
the revolution sees us with our Court switcl 

ing from judicial supremacy to the playing 
of a role subservient to that of the legisla 
ture when it now inquires only whether a 
law has a rational when it is 
lenged. We Court 
the conviction 


basis chal 


have a “dominated by 
that its 


an act of Congress is one 


authority to annul 
which should he 
exercised reluctantly and only when a patent 
transgression of the Constitution 
choice.” 


leaves m 


The British Collieries 


Coal-Mining. 1. C. F. Statham Philosoph 
ical Library, Inc., 15 East 40th Street, New 
York 16, New York. 1956. 564 pages. $15 


“Now that ownership of all our [Britain's] 
coal-mines has been taken over by the State, 
it behooves the community at large to seel 
to understand something of the complexity 
of the mining industry and the many problen 
associated with its reorganization, at present 
This, indeed, is enough reasor 
under 


operate 


in progress © 
to put 
information to 


together one cover enoug! 


and run, let alone 
Sut when we 


sider that no other single industry has con 


con 


appreciate, a coal mine 


tributed as much to the industrialization of 
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any country, we can begin to realize the im- 
portance of the function of coal-mining in 
our economics. 


The author, a professor of mining at the 
University of Sheffield, has presented— 
within the limits of the space available— 
an unbiased picture of the coal-mining in- 
dustry’s past and present in Britain. His 
purpose was to further an awareness of the 
steps taken by the National Coal Board to 
fulfill its functions as laid down by the Coal 
Industry Nationalisation Act of 1946, which 
directed that efficient development of the 
industry be undertaken to provide coal in 
such quantities, of such quality and at such 
price as might be calculated to further the 
public interest. He provides, in his prac- 
tical book, an interesting and sufficiently 
technical, yet readable, primer on coal-mining. 
As far as possible, involved technical prob- 
lems have been omitted and descriptive 
passages have been substituted which con- 
vey the same information which a mathema- 
tical formula might symbolize. This adds 
to the reader’s comprehension, at no risk 
of misinformation as a result of oversimpli- 
fication of an involved industrial procedure. 


Of particular importance to most readers 
will be Chapter 6, which treats of the 
organization, administration and personnel 
of the mining industry. Organization under 
private enterprise is discussed, as well as 
operation of the industry under the gov- 
ernment, 


The real value of this book lies in its 
universal application to the coal-mining in- 
dustry. The problems faced and procedures 
developed by the British sector are not 
peculiar to it alone. Difficulties faced in 
getting coal out of the ground are virtually 
the same under any economic and political 
system. Professor Statham’s work fills a 
technical need—explanation of the function- 
ing of a nationalized industry—and a social 
need—appreciation of an essential, but dan- 
gerous and difficult, job. 


Aloha, Labor 


Edward 
Bruce Humphries, Inc., 48 
1956. 


The Hawatian Labor Movement. 
Johannessen. 
Melrose Street, Boston, Massachusetts. 
181 pages. $3.75. 


As striking as is the location of the 
Hawaiian Islands is the development of 
their labor movement. With the nearest 
land masses well over 2,000 miles away, the 


Hawaiian labor movement has received its, 


impetus from the continental United States. 
The author of this book, which is chiefly 
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devoted to the chronological development 
of this movement and the factors which 
have contributed to it, contends that Hawaii’s 
development differs in a number of respects 
and has its own history apart from labor’s 
unionization on the mainland. 


Several events have pointed up the serious- 
ness of Hawaii's present-day labor dilemma. 
National military and economic emergencies 
have demonstrated that Hawaii is effectively 
dominated by a single labor organization, 
the International Longshoremen’s and Ware- 
housemen’s Union. This union has succeeded 
in organizing the three basic industries of 
the islands—sugar, pineapple and longshore. 
The degree of organization that had taken 
ten years to achieve on the mainland was 
accomplished in but two years in Hawaii, 
between 1945 and 1947. It is interesting to 
note why organization has been so late in 
coming when one considers that the total 
labor force of the islands—Hawaii, Maui, 
Oahu, Kauai, Molokai, Lanai, Niihau and 
Kahoolawe—is estimated to be in the neigh- 
borhood of only 196,000 persons. Some 23 
per cent, or about 45,000, of the labor force 
are represented by labor unions, of which 
25,000 are represented by the ILWU. To 
make these figures more dramatic, one need 
only recall that prior to the war only 4 per 
cent of Hawaii's workers were unionized. 

However, it is not size alone which makes 
the ILWU the dominant factor on the 
Hawaiian labor scene but, rather, what it 
in reality controls. 


Mr. Johannessen makes use of excerpts 
from Congressional hearings on Hawaiian 
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strikes, statehood and Communism to dem- 
onstrate the effect this control has on the 
economy and future of the islands: “.. . left- 
wing unionism and labor unrest have dominated 
the postwar labor scene. The strike has 
become an unusually potent weapon due 
largely to the nature of the economy and 
the strategic position of the ILWU.” 

Prior to the “great Hawaiian dock strike” 
of 1949, there had been a sugar strike in 
1946 and a pineapple strike in 1947, If these 
two strikes were not enough to demonstrate 
the tremendous economic power 
trated in the relatively small group of workers 
through representation by the ILWU, then 
the dock strike certainly clinched this be- 
lief. Mr. Johannessen notes: “If Bridges 
did not have monopoly power on the West 
Coast waterfront, the Hawaiian strike, in 
all probability, could have been broken.” 
But 
and was successful in tying the islands up 
for 177 days. Unemployment was as high 
as 34,000 by the strike’s end. The resultant 
injury to business as well as to wage earners 
was estimated at $100 million, exclusive of 
the losses to small businesses which failed 


concen- 


Harry Bridges did have this control 


and those which were seriously crippled. 


What has contributed to the position en 
joyed by this one union? 


The answers may be found in the author's 
concise treatment of the development of the 
Hawaiian labor movement, from its early 
beginnings in 1884 when the first bona-fide 
trade union was established in Hawaii (Typo- 
graphical Union No. 37) and when Hawaii 
became a United States Territory in 1900 
after annexation to the United States in 1898. 
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Union Shop . . . The old debate over 
the rights or wrongs of the union shop has 
taken on new vitality in connection with the 
so-called “right-to-work” laws which pro- 
hibit all union security contracts—laws 
which unions are striving to have repealed 
or rendered illegal through appropriate 
changes in the Taft-Hartley Act, while 
many employers endeavor to have them 
adopted by more and more states. 


An article by a professor of economics 
of Marquette University appraises the argu- 
ments for and against the union shop and 
offers a different formula for union security. 
Under present conditions, he believes, this 
formula possesses considerable advantages 
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for both industry and unions. The formula 
is not novel but deserves a closer look. 


According to this formula, union security 
contracts would condition of 
employment that every worker covered by 
the agreement pay a fee to the bargaining 
agent but not that he member 
of the union. The formula 
nothing in common with “the odiously re 
membered ‘work permit’, under which 
unions with closed shop contracts could, at 
their will, grant or refuse outsiders the 
right to work against payment of an arbi- 
trary This bargaining-fee formula 
suggested does resemble the “agency shop,” 
although the latter seems so far to be used 
only in connection with maintenance-of 
membership contracts and requires payment 
of full dues and initiation more 
stringent requirements than those under the 
bargaining-fee formula.—Spielmans, “Bar 
gaining Fee Versus Union Shop,” /ndustrial 
and Labor Relations Review, July, 1957 


require as a 


become a 


advanced has 


fee.” 


fees—both 


First Amendment and Picketing .. . 
The basic idea of free speech is to permit 
good ideas to survive over bad ones in the 
market.” “If 
fair chance, what is true will prevail over 
what is false.” 
ing, no chance or expectation of intellectual 


“competition of the given a 


There is, however, in picket 


conquest or of any real contest between 
ideas, contends a Philadelphia attorney who 
explores the four freedoms of the First 
Amendment. He says: “Where free speech 
is not conducive to the development ot 
truth, the theory on which the First Amend 
ment applies.” The Su 
preme Court was not fully aware, in deciding 
Thornhill, where their opinion that picketing 


to constitutional 


rests no longer 


was entitled protection as 
a form of free speech would lead 

The propaganda and effect of picketers and 
their placards was not the kind of freedom 
which the amendment was 


he continues 


of expression 
designed to , Stating 
that, picketing 
consists of about 10 per cent dissemination 
of information and 90 per 
in support of the private business interests 


protect, 


under modern conditions, 


cent coercon 
of the union, For the latter there exists no 
right or privilege. Why 
relied on the commercial-advertising feature 


the court has not 


of picketing the author unfortunately cannot 
explain to his own satisfaction, but he con 
cludes that though a complete ban on pick 
eting would have serious labor repercussions, 
it would be trivial in significance as applied 
to free speech.—Drinker, “Some Observa 
tions on the Four Freedoms of the First 
Amendment,” Boston University Law Review, 
Winter, 1957, 
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UMT Gives Two Types of Benefits 


Two types of rights were created by the 
Universal Military Training and Service 
Act of 1948, the. United States Court of 
Appeals for thé Second Circuit ruled in 
Borges et al. v. Art Steel Company, 32 LaBor 
Cases ¥ 70,825: (1) With respect to fringe 
benefits granted during absence in military 
service, returning veterans are entitled to 
the same treatment as any other employee 
on a leave of absence, (2) With respect to 
seniority, status and pay, veterans must be 
treated as though they have never been 
away at all. In effect, this means that time 
spent on military duty must be counted as 
part of consecutive working time in the 
computation of eligibility for unior-nego- 
tiated pay increases based upon length of 
service. 

Eleven veterans who were reinstated in 
their old jobs as laborers by their employer 
were denied certain across-the-board wage 
increases awarded to their co-workers while 
they were serving. Some of the increases 
were described in the collective bargaining 
agreement as applicable only to employees 
with a specified number of hours of con- 
secutive working service immediately pre- 
ceding the date on which the increase was 
granted. The rules and practices of the 
employer and the union were that persons 
on furlough or leave of absence did not 
accrue “consecutive working service,” al- 
though by operation of the Universal Mili- 
tary Training and Service Act, such absence 
on the part of a veteran does not prevent 
him from continuing to accrue seniority. 

Though the employees brought an action 
for a judgment declaring them entitled to 
these denied wage it.creases and for dam- 
ages covering the period during which they 
had been denied the increases while back at 
work, the real dispute was whether, for the 
purposes of determining their present wage 
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rate, these veterans should be regarded as 
having been away on leaves of absence or 
whether they should be given equal status 
with nonveterans who remained continu- 
ously on the job. 

The law provides, in the case of any 
person who in order to fulfill his military 
obligation leaves the employment of a pri- 
vate employer, that such party “if still quali- 
fied to perform the duties of such position, 
be restored by such employer or his suc- 
cessor in interest to such position or to a 
position of like seniority, status, and pay 

” The empioyer’s basic duty is then 
quite clear. The ambiguous word is “like,” 
which Congress had originally attempted to 
clarify. It declared that such an employee 
“shall be considered as having been on 
furlough or leave of absence {and} 
shall be entitled to participate in insurance 
or other benefits offered by the employer 
pursuant to established rules and practices 
relating to employees on furlough or leave 
of absence in effect with the employer at 
the time such person was inducted “4 


The Supreme Court had announced the 
“escalator principle” in Fishgold v. Sullwan 
Drydock & Repair Corporation, 11 Lapor 
Cases § 51,232. Two years later—in 1948— 
Congress codified the principle in the pres- 
ent act. The High Court said: “He [the 
veteran] shall ‘be restored without loss of 
seniority’ and be considered ‘as having been 
on furlough or leave of absence’ during the 
period of his service for his country ’ 
Thus he does not have to step back on the 
seniority escalator at the point he stepped 
off. He steps back at the precise point he 
would have occupied had he kept his posi- 
tion continuously during the war.” 


Section 459 (c}) (2)—codification of the 
principle by Congress—states: “It is de- 
clared to be the sense of Congress that any 
restored to a position in 


person who is 
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accordance with the provisions [of this sec- 
tion] should be so restored in such 
manner as to give him such status in his 
employment as he would have enjoyed if 
he had continued in such employment con- 
tinuously from the time of entering the 
armed forces until the time of his restora- 
tion to such employment.” 

Section 459(c)(1) of the Universal Mili- 
tary Training and Service Act, as construed 
by the Supreme Court in Fishgold, was ir 
reconcilable with Section 459(c)(2), noted 
the Second Circuit. 

The Third Circuit had had an opportunity 
to review this question in 1954 in Diehl v 
Lehigh Valley Railroad Company, 25 Laror 
Cases § 68,203. The case involved a dispute 
over an employee who was designated a 
temporary mechanic before entering military 
service and who was re-employed in that 
capacity upon his return from service. Sub- 
sequently the company and the employer 
agreed that temporary mechanics could elect 
to be promoted to permanent mechanics 
after they had 1,160 days of actual experi- 
ence in the temporary classification and that 
their seniority in the permanent classifica 
tion was to start on the day they completed 
the requisite number of days of experience. 


The veteran, who had completed his re- 
quired number of days in 1949, claimed that 
he should be treated as though he had 
actually been working on the job while in 
service and that his seniority should accord- 
ingly date back to 1946, when he had 
entered service, rather than 1949 when he 
qualified for status as permanent mechanic. 
He invoked Section 459(c)(2), claiming 
“such status in his employment as he would 
have enjoyed if he had continued in such 
employment continuously from the time of 
his entering the armed forces until the time 
of his restoration to such employment.” The 
employer, on the other hand, invoked Sec- 
459(c)(1), under which the reinstated 
employee is to “be having 
been on furlough or leave of absence.” The 
Third Circuit held for the empioyer on the 
that intent as ex 
pressed in the actual words of a statute 
we think, be held paramount to an 
express Congressional interpretation of that 
following 


tion 
considered as 


theory “Congressional 


must, 


statute even in an immediately 
clause.” But the Supreme Court reversed 
the Third Circuit, 27 Lapor Cases { 69,029, 
in a per curiam decision cited the 
Court’s epinion in Oakley vu 5 


which 
Louisville os 
Nashuille Railroad Company, 17 Lasor Cases 
€ 65,409. 
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The Oakley case held that a reinstated 
veteran was entitled to be restored not to 
a position which would be precisely equiv 
alent to that which he left, but to a position 
which on the moving escalator of terms and 
conditions affecting that particular employ 
ment would be comparable to the position 
which he would have held if he had re 
mained continuously in his civilian employment 


The employer in the Borges case sought 
to distinguish the Court's per 
curiam decision in Dieh/ in the same manner 
in which the Second Circuit -had distin 
guished it in Alvado v. General Motors Cor- 
poration, 29 Lapor Cases { 69,648. There the 
claim was for vacation benefits awarded to 


Supreme 


fellow employees while the reinstated vet 
eran The Second Circuit held 
that, inasmuch as vacation pay was one of 
the “other benefits” Section 
459(c)(1), eligibility to recover it was to be 
measured by regarding the veteran as one 


Was away. 


mentioned in 


who has come back from leave of absence 
and not by 
continuously on the job, as in the Supreme 
Court seniority 

The 
there are two categories of veterans’ 
benefits’ —and 
rormer 
Opinion mm 


regarding him as having been 


cases dealing with 

that 
rights 
that 
was 


assumption of the employer 


—seniority and “othe 
increases are not in the 
“Our 


from the 


wage 
put to rest by 
Alvado did not 
that there were but two categories; the use 
of the words ‘seniority’, ‘status’ and ‘pay’ 
found in Section 459(b) is inconsistent with 


the court 


proceed premise 


this approach; and the words ‘other bene 
fits’ are put in perspective when read with 
what after 


them 


comes immediately before and 
‘shall be entitled to 


other benefits offered by the 


participat in 


insurance ofr 


employer pursuant to established rules and 


practices relating to employees on furlough 


or leave of absence in effect with the em 


ployer at the time such person was inducted 


” 


into such forces’ 


“Insurance or other benefits’ was meant 
to cover a fairly narrow group of economic 
advantages “whose common quality was 
that they were miscellaneous fringe benefit 
not usually regarded as part of ‘pay’, ‘status’, 
or ‘seniority’,” reasoned the Second Circuit 
Vacation pay is part of this fringe benefit, 
in character, and this appellate court has 
to let returning collect it 
if nonveterans on absence do not 
receive it (Dwyer v. Crosby Company, 14 
Lapor Cases { 64,487, and Siaskiewice v. Gen 
eral Electric Company, 14 Lapor Cases 
{ 64,362). The present wage were 


not fringe benefits, but were a regular part 
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of the jobholders’ pay or status. There is 
no need to decide, in this instance, continued 
the Second Circuit, whether such increases 
constitute “pay” or “status.” 


What was held also applies to all wage 
increases, whether conditioned on consecu- 
tive working service, on presence on the 
job on a certain day or on increases in the 
cost of living. For those increases which 
are conditioned on consecutive working 
service of a specified number of days, the 
decision of the court was based on the 
additional ground that these raises come 
within the statutory definition of “seniority,” 
as the word is used in Section 459. In con- 
clusion, the court said that “seniority” and 
“consecutive working service’ were not 
synonymous in the agreement between the 
union and the employer, but “the meaning 
of the word ‘seniority’ in the statute is not 
fixed by the local consensus of one union 
and one employer. ‘Seniority’ as used in 
the act covers benefits flowing from the 
length of tenure on the job, whether these 
benefits consist of the right to advance to 
a better job classification,” a¢ in Diehl, “or 
the right to better working hours and less 
chance of layoff,” as in Fishgold and Oakley, 
“or the right to pay increases,” as in Spear- 
man v. Thompson, 14 Lapor Cases { 64,472. 


Where pay increases or promotions are 
made on the basis of skill or merit and not 
on the basis of mere passage of time, they 
cannot be regarded as the fruits of seniority, 
but here the only requirement was to 
actually have been on the job for a length 
of time. Here the veterans were mere labor- 
ers and, as the increases reached all workers 
regardless of skill, it cannot be said that 
the negotiated increase was designed to 
reward proficiency acquired through experi- 
ence; it was, in essence, for seniority. 


State Child Labor Certificates 


The regulations making child labor cer- 
tificates of most states effective as federal 
age certificates under the Fair Labor Stand- 
ards Act has been extended without change 
to June 30, 1958. These state certificates 
have the same force and effect as federal 
age certificates. Originally, the acceptance 
of state certificates was provided for un- 
der the Child Labor Regulations of the 


FLSA in 1938. 


Generally, a federal age certificate—is- 
sued by a person authorized by the Ad- 
ministrator of the Wage-Hour Division 
—indicates that a minor is above the “op- 
pressive child-labor age” applicable to the 
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particular occupation in which the minor 
child is employed. The alternative is a 
state certificate—which may be in the form 
of an age, employment or working cer- 
tificate or permit, issued under the super- 
vision of a state agency in such states as 
may be designated by the Secretary of 
Labor, on recommendation by the Di- 
rector of the Bureau of Labor Standards, 
for this purpose. Again, the certificates 
must show the minor to be above the age 
applicable to the occupation. 


Under the Fair Labor Standards Act, 
employers that hire children are fully pro- 
tected against any unwitting violation of 
the federal wage-hour statute if they have 
filed an unexpired age certificate under 
the law’s provisions. Certificates issued by 
the vast majority of the states are ac- 
ceptable under the FLSA, and are a de- 
fense to FLSA child labor violations only 
if they show the child to be above the 
proscribed age for the particular occupa- 
tion involved. 


All state certificates are acceptable for 
FLSA purposes, except those of Idaho, 
Mississippi, South Carolina and Texas. 


Disciplinary Wage Deductions 
Allowed Under Wage-Hour Law 


The Fair Labor Standards Act permits 
fixed salaries paid to employees who work 
irregular hours to cover straight-time pay 
for ali of those hours and requires only 
half-time extra for those hours worked in 
excess of 40 weekly. This is an advantage 
to employers in many instances because the 
longer the employee works in a week, the 
smaller his hourly rate becomes. 

Under this salary arrangement—fixed 
salaries for fluctuating workweeks—the em- 
ployee is supposed to receive his fixed pay 
even in weeks when he is required to work 
only a few hours. Deductions from his 
pay in short workweeks are evidence that 
he is not employed on a variable—but on 
a fixed—workweek basis (overtime pay 
could be higher on a fixed workweek basis). 
This raises the question of whether deduc- 
tions can be made for tardiness, sickness 
or absences for personal reasons. 


An opinion letter of the Administrator of 
the Wage and Hour Division, CCH Lapor 
Law Reports (Fourth Edition), Volume 3, 
4 29,028, declares that only one type of 
deduction is approved by the government in 
enforcing the law: occasional disciplinary 
deductions for infractions of company rules. 
Regular deductions at a specific hourly or 
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daily rate for tardiness or absences would 
indicate that employment was not in reality 
on a fluctuating week basis. 


But the meanings of “occasional” and 
“disciplinary” are questions of fact, de- 
pending upon frequency of lateness and 
absences, prior warnings, and the like. 


FLSA Coverage 
to Small Loan Companies 


The United States Court of Appeals for 
the First Circuit, sitting at Boston, has just 
held that small loan company employees in 
branch offices of interstate chains are en- 
titled to the benefits afforded by the Fair 
Labor Standards Act. This decision, Aetna 
Finance Company v. Mitchell, 32 Lanor Cases 
{ 70,858, which appears to be at variance 
with a ruling of the Third Circuit (Mitchell 
v. Household Finance Corporation, 24 LaBor 
Cases { 67,995), may affect the rights of 
some 20,000 or more employees, according 
to Stuart Rothman, labor department solici- 
tor who prosecuted this case. 

The Aetna Finance Company operates 
some 65 branch offices, located throughout 
the country, from its St. Louis headquarters. 
The Rhode Island branch was the one in- 
volved in this lawsuit to enjoin overtime 
pay violations. The loan company contended 
that the branch office employees were not 
engaged in interstate commerce and that, 
in any event, these branch offices were 
exempt as retail service establishments. 

The First Circuit affirmed the district 
court’s ruling (31 Laspor Cases § 70,211) and 
found, on the basis of stipulated facts, that 
Aetna was a nation-wide business making 
installment loans, with collection and credit- 
investigation activities made through a large 
number of lending subsidiaries and branch 
offices. The individual borrowers deal only 
with the branch employees, but the business 
is highly integrated and centrally controlled. 
There is a constant interstate flow of funds, 
documents, instructions, information and 
correspondence. Most of the applicants for 
loans from the Providence office are resi- 
dents of Rhode Island, but 4 per cent of 
the loans were made to out-of-state resi- 
dents, Borrowers who move to other states 
usually have their loan accounts transferred 
to another branch office. 

Great reliance was placed by Aetna upon 
the decision of the Third Circuit, but the 
appellate court agreed with the lower court 
that that case was distinguishable on its 
facts. The HFC employees engaged in 
strictly local activities, except for periodi- 
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cally transmitting reports and funds to an 
out-of-state home office. In addition to these 
duties, the Aetna employees dealt with out- 
of-state borrewers by personal visits, by 
telephone and by correspondence. “We are 
not af all sure,” declared the First Circuit, 
that the Third Circuit, “in view of the 
enlightenment to be derived from later de 
cisions of the Supreme Court, particularly 
Mitchell v. C. W. Vollmer & Company, Inc 
[28 Lapor Cases { 69,243], would follow its 
own decision today.” The test is whether 
the work is so directly and vitally related 
to the functioning of an instrumentality o1 
facility of interstate commerce as to be, in 
practical effect, a part of it, rather than an 
isolated local activity. 

In the Aetna decision, the First Circuit 
also ruled that the exemption for employees 
of a “retail or service establishment” did not 
apply in this instance. The legislative his- 
tory shows that Congress did not intend 
to extend this exemption to small loan com 
panies. This issue had not been passed upon 
by the Third Circuit in the Household case 

In denying the exemption claim, the court 
pointed out that the long list of specifix 
exemptions contained in the wage-hour law 
demonstrated a studied effort on the part 
of Congress to designate, precisely, the 
classes of employees to be exempted from 
the benefits of Fair Labor Standards Act 
coverage. 

The doubt of the First Circuit that the 
Third Circuit would today follow its deci 
sion in the Household case calls to mind 
“T could 
never divide myself from any man upon the 
difference of an opinion, or be angry with 
his judgment for not agreeing with me in 
that from which perhaps within a few days 
I should dissent myself.” 


these words of Sir Thomas Browne 


FLSA Requires 
Definite Profit-Sharing Formula 


Repeatedly, decisions by the Tax Court 
and the Sixth, Seventh and Ninth Circuits 
have held that a definite formula for measuring 
employer contributions was not necessary 
as a condition to the qualification of a 
profit-sharing plan for a tax-exempt status 
Such a formula was required by the Com 
missioner of Internal Revenue under the 
1939 Code, and such a definite formula is 
still an essential ingredient for qualification 
of a profit-sharing plan under the Fair Labor 
Standards Act. The latest ruling of the 
Wage-Hour and Public Contracts Division 
clearly indicates that failure to qualify a 


637 





plan under Section 7(d)(4) of the FLSA 
will result in the employer’s contributions 
being treated, in some instances, as part of 
his employees’ regular hourly pay rate. This 
may result in a recomputation of overtime 
pay for overtime hours worked in the past 
during the period of these contributions to 
an unqualified profit-sharing plan. 


The Administrator's opinion letter deals 
only with deferred profit-sharing plans: 
“contributions irrevocably made by an em- 
ployer to a trustee or third person pursuant 
to a bona fide plan for providing old-age, 
retirement, life, accident, or health insurance 
or similar benefits for employees.” 


The qualification of profit-sharing plans 
for federal tax and FLSA overtime pay 
purposes was very much the same in the 
past, even though their objectives were 
different. The Treasury Department aban- 
doned its requirement as a result of litigation 
of the Commissioner’s regulations under the 
1939 Code. The courts held that there was 
no statutory standard relating to amount or 
regularity of contributions by an employer 
which had to be incorporated in a profit- 
sharing plan as a condition to its quali- 
fication. The ambiguity which led to the 
Commissioner's requiring a “definite pre- 
determined formula for the determination of 
the profits to be shared” was omitted from the 
1954 Code. Regulations under the 1939 Code 
have been retroactively amended to conform 
with the 1954 Code, and revenue rulings 
have been modified to reflect the relaxation 
of the tax-exemption requirement of the 
Treasury Department. 


Had the FLSA not excluded employer 
contributions to benefit plans—welfare and 
profit sharing—the spread of such plans 
would have been severely hampered. An 
employer would have been required to in- 
clude his contribution in the computation 
of his employee's regular rate for overtime 
purposes and to pay overtime compensation 
at a rate considerably higher than that which 
would have prevailed had not such a plan 
been adopted. 

To avoid this, the 1949 amendments to 
the federal wage-hour law provided for the 
exclusion of employer contributions from 
the computation of the regular pay rate if 
certain requirements were met. The pre- 
requisites to be met depend upon the type 
of benefit plan—welfare, profit sharing and 
thrift or savings. Under profit-sharing plans, 
six factors must be satisfied in order to 
merit exclusion from regular rates: 

(1) The plan must propose to distribute 
shares of profits to employees independently 





of wages and be put in writing and made 
available to workers. (2) The employer’s con- 
tribution must come solely from a whole 
business unit and must be made periodically, 
but not oftener than is customary to make 
accountings of profits. (3) All employees 
in the business unit who are covered by the 
FLSA must be eligible to share in the 
profits—except company officials and classifi- 
cations approved by the Administrator—but 
eligibility may be limited by length of serv- 
ice or by a minimum number of working 
hours or days. (4) The distribution of 
profits must be determined by a specified 
formula, which may be based on earnings, 
base rates, time worked or length of service, 
or distribution may be on a per-capita basis. 
(5) An employee’s share must not be dimin- 
ished because of any other remuneration 
received by him. (6) Payment to employees 
must be made within a reasonable time after 
the distributable portion of the profits has 
been determined or it must be deposited 
with a trustee for deferred distribution, but 
the employee’s right to his share must not 
depend upon continuance of his employment 
beyond the profit-sharing period. (The In- 
ternal Revenue Service, for tax purposes, 
does not require that the employee have a 
vested interest.) 

There are five disqualifying factors estab- 
lished by the Administrator, any one of 
which will disqualify a profit-sharing plan 
or trust. The main purpose of these dis- 
qualifying factors is to prevent payments 
through the guise of profit sharing which 
in reality are fixed or incentive wages form- 
ing a part of regular earnings, and thereby 
lowering the straight-time rate for overtime 
pay purposes. 

C. T. Lundquist, Acting Administrator, de- 
clared that “The requirement of a definite 
formula for determining the employer's con- 
tribution is essential to a bona fide benefit 
plan and the fact. that the Treasury has 
under certain conditions eliminated a similar 
requirement for qualifying profit sharing 
plans under another statute with different 
objectives does not justify a change in the 
Divisions’ position giving presumptive 
validity to plans approved by the Internal 
Revenue Service was inserted at a 
time when requirements under the two 
statutes were closely parallel.” 


The Administrator’s opinion letter con- 
cerned itself with deferred profit-sharing 
plans only (Section 7(d)(4)), but it may be 
reasonable to assume that cash profit-sharing, 
Section 7(d)(3)(b) plans—“payments made 
pursuant to a bona fide profit-sharing plan 
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or trust or bona fide thrift or savings plan, 
meeting the requirements of the Adminis- 
trator . to the extent which the amounts 
paid to the employee are determined without 
regard to hours of work, production, or 
efficiency”—still must be predicated upon 
a predetermined profit-sharing formula in 
order to be qualified under the FLSA. 


Court Refuses to Invalidate 
Technically Defective Wage Order 


Errors in the method of selection of 
employer-members of a wage determination 
board and other alleged evidentiary and 
procedural errors were not sufficient grounds 
for a New Jersey court to set aside a 
Minimum Fair Wage Standards Mandatory 
Wage Order (No. 11, effective October 9, 
1956) governing women and minors em- 
ployed in the mercantile industry. This 
case, J. Abbott & Sons, Inc. v. Holderman, 
32 Lapor Cases § 70,860, illustrates the work- 
ings of a state wage board. 


The order prescribed a minimum wage of 
$1 per hour generally and 85 cents per hour 
for students and learners. Overtime rates 
were fixed at one-and-one-half times the 
regular rate for hours in excess of 48 hours 
a week after January 1, 1957, for hours in 
excess of 45 a week after July 1, 1957, and 
for hours in excess of 40 hours after Janu- 
ary 1, 1958. 


The previous wage order, issued in 1948, 
provided a 60 cent per hour minimum wage 
in nine counties, with overtime at 90 cents 
per hour after 40 hours per week, and a 
minimum wage of 55 cents per hour in the 
other counties, with overtime at 82.5 cents 
per hour after 44 hours per week. (See 
7 Lapork LAw Journar 433 (July, 1956) for 
“minimum fair wage rates” for women and 
minors employed in “retail trade occupations.” ) 


Various employers within the state sought 
a declaratory judgment invalidating the order 
(31 Lagsor Cases § 70,306) on the ground 
that two of the three employer-members 
of the wage board, which recommended the 
order, were not selected in accordance with 
the law: “representatives of the employers 
and employees to be selected so far as 
practicable from nominations submitted by 
the employers and employees.” The ground 
for the attack was that two employer repre- 
sentatives were not “selected so far as 
practicable from nominations submitted by 
the employers.” 


Further, it was contended that the com- 
missioner of labor and industry exceeded 
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the power given him. He rejected a slate 
of employer nominees (because it was out of 
balance with the diverse interests and not 
fairly representative of employer interest), 
and appointed two employer-members whose 
nominations were initiated by the director 
of the bureau of wages and hours, not by 
the employers. 


The court held that the purposes of the 
statute, the failure of the employers to 
submit names of other nominees, the short- 
age of time, the record and actions of the 
wage board, the implied duty of the com- 
missioner to secure fair employer repre- 
sentation, all justified its refusal to interfere 
with the administrative action because of 
this technicality. 


A question was raised as to whether the 
employers were so prejudiced as to warrant 
an invalidation of the wage order. The court 
thought not. “The real question confronting 
him [the commissioner] on the receipt of 
those nominations were these: was he obliged 
to accept the slate thus nominated 
he had reason to think, was out of balance; 
should he then call for other voluntary 
nominations, further relaxing his own rules 
and regulations, which require nominations 
to be made 15 days after receipt of notice 
(he had already extended the period some 
8 days by request); or should he at that 
juncture proceed to make appointments of 
his own? 

“Where an executive 
fails to comply with the 
statute governing administrative procedure, 
but nevertheless renders substantial justice, 
the courts will not interfere, except in the 
unusual situation where it is really essential 


which, 


officer or agency 


directions of a 


to insure future observance of a prescribed 
safeguard or the vindication of a funda- 


the court concluded. 


mental principle,’ 


Another ground for challenge was the 
mandate under which the commissioner or 
director is obligated to furnish the wage 
board with all evidence in his possession as 
to “wages” for women and children in the 
occupations for which the board was ap- 
The that 


director did board 


employers contended 


furnish the 


pointed. 
while the 


with budgets, based on various statistics 
showing the cost of living for a woman 
worker living alone in that state in a 


furnished room and eating in restaurants, 
he did not furnish budgets in his possession 
as to a woman worker living as a member 
of a family. This latter budget seemed to 


have been prepared in 1938, revised in 1942 
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and brought up to date with the use of a 
cost-of-living index. 


On this point the court held that the 
director must furnish the wage board with 
“only such other information pertinent to 
the establishment of a ‘minimum fair wage’ 
—for example, respecting the cost of living 
—as he ‘deems relevant’.” The statute is 
not to be read too literally. All that is 
required is that the director make a reason- 
able effort to supply the board with all the 
information it should have as to cost of 


living. 


A conflict existed as to whether the 
majority of women affected by the wage 
order did in fact live with their families. 
The problem facing the wage board was 
that even if this were true, the minority 
of women workers had to be provided with 
a wage sufficient to meet the minimum costs 
of living necessary for health (Lane v. Hold- 
erman, 31 Lapor Cases § 70,492). The court 
noted that in Women’s Labor Bureau Bul- 
letin, No. 61, United States Department of 
Labor, dealing with the “Development of 
Minimum-Wage Laws in the United States,” 
it was said: “One thing that seems to have 
been agreed on in all minimum-wage work 
(by the public and employees but perhaps 
not by employer groups) is that a worker 
should receive enough money to support 
herself when living independently of her 
family.” 


The court also rested its decision on 
another ground, “Even though the Director 
erred in not furnishing the Board with 
the budgets stated, still we do not think the 
petitioners have been prejudiced. On the 
contrary if the above mentioned 1942 budget 
for a woman worker living as a member of 
the family, computed on a so-called adequate 
maintenance basis, is adjusted . . . so as to 
make it current, it demonstrates that the 
amount required in order to meet the mini- 
mum costs of living stated in this budget, 
exceeds the recommended minimum wage 
by quite a substantial sum.” 


May one reasonably use the adequate 
maintenance budget, instead of the so-called 
subsistence or sustenance budget? The court 
thought so and so held. “A_ subsistence 
standard has been demonstrated over 
a period of time to be incompatible with 
maintenance of health’ (quoted the court 
from Working Women’s Budgets in Thirteen 
States, Women’s Labor Bureau Bulletin, No. 
226, United States Department of Labor). 


“We therefore do not see how petitioners 
[employers] were prejudiced by the Direc- 
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tor’s failure to furnish the Board with a 
budget showing living costs in an amount 
substantially higher than that which would 
be produced by a wage of $1 an hour.” 


State Law Changes 


The State of Vermont has adopted its first 
minimum wage, which takes effect Septem- 
ber 1, of 75 cents per hour. “But no em- 
ployer shall be required to pay 75 cents an 
hour until such time as the amount of 
deductions for board, lodging, apparel or 
other items or services or such other con- 
ditions or circumstances as may be usual 
in a particular employer-employee relation- 
ship, including gratuities, has been determined 
in accordance with procedures provided 
herein.” 


The law is to be administered by the 
commissioner of industrial relations and 
provides for the establishment of wage 
boards to recommend minimum wage rates 
for workers of ordinary ability and rates 
less than the minimum for special categories, 
such as leatners, apprentices and handicapped 
workers, All employers with two or more 
employees are covered by this law. 

Exemptions have been provided for agri- 
cultural employees; domestic household help 
in private homes; individuals employed by 
all levels of government—federal, state and 
local; those employed by publicly supported 
nonprofit organizations; persons subject to 
the Fair Labor Standards Act; executive, 
administrative or professional employees, 
and certain others. 


Employees may bring civil actions on 
their behalf and any agreement between an 
employer and an employee to work for less 
than such minimum rates is no defense to 
such an action. The commissioner is charged 
with the enforcement of the minimum wage 
determinations and violations are subject to 
fine (CCH Lapor Law Reports (Fourth 
Edition), Volume 4A, Vermont § 44,005). 


Administrative regulations in Connecticut 
which apply to industries not as yet gov- 
erned by specific minimum wage orders (up 
till now the only industries with wage 
minimums were the beauty shop, cleaning 
and dyeing, laundry, mercantile trade and 
restaurant industries) have been modified 
to provide a minimum wage of $1 per hour 
and a 75 cent minimum for learners and 
apprentices. These new minimums will also 
apply to the cleaning and dyeing, laundry 
and mercantile industries which had lower 
minimums previously. 
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The action was taken by the labor com- 
missioner. His action made such increases 
mandatory as to all wage orders in effect 
on July 1 (CCH Lapor Law Reports (Fourth 
Edition), Volume 4, Connecticut {| 44,055). 

A recent Attorney General’s Opinion in 
Idaho (No. 6-57, July 15, 1957), declared 
that an employer can no longer require an 
employee to turn in his tips or gratuities. 
Under the state’s minimum wage law, as 
originally enacted in 1955, employees were 
to be paid minimum wages of 75 cents per 
hour, but such wages were to be computed 
by including all tips, gratuities and commis- 
sions. Under the 1957 amendment of that 
law, it was changed in this respect to ex- 
clude tips and gratuities and commissions 
from the computation of the 75 cent per 
hour minimum. As a consequence of this 
amendment, an employer and employee can- 
not lawfully make an arrangement which 
calls for the turning over of such tips to 
the employer, and the 75 cent per hour 
minimum is still in effect (CCH Laspor Law 
Repvorts (Fourth Edition), Volume 4A, 
Idaho ¥ 49,424). 

In New York an order has been issued 
raising basic minimum wages for the res- 
taurant industry employees who do not 
receive tips to 86 cents per hour through 
May 31, 1958. Thereafter they will receive 
not less than $1 per hour. The new rate, 
11 cents above the old rate, becomes effec 
tive September 17. Also included were in- 
creased rates for employees who do receive 
tips—-62 cents per hour until May 31, 1958, 
and 70 cents per hour thereafter—part time 
workers (a worker who is employed less 
than 30 hours in any week) and new over 
time rates for all hours in excess of 40 
hours in any week (CCH Lapor Law Rt 
PoRTS (Fourth Edition), Volume 4A, New 
York § 44,055.06). 

This June a novel escheat law went into 
effect in North Carolina. Unpaid and un 
claimed “salary, wages or other compensa- 
tion due to any person,” from any person, 
firm or corporation within the state are 
escheats. They shall be paid to the Uni- 
versity of North Carolina. They shall be 
paid over immediately upon the expiration 
of two years from the end of the calendar 
year in which they become due. But thes« 
provisions shall not apply to any person 
or firm or corporation employing less than 
25 persons. 

The law is general in its terms and applies 
to the unclaimed wages of any person, alive 
or dead (CCH Lasor Law Reports ( Fourth 
Edition), Voiume 4A, North Carolina, 
{ 46,595). 


Wages .. . Hours 


Uniform Apprentice Standards 
Apply Under Walsh-Healey 


Apprentices may be employed at hourly 
wage rates below the minimum fixed by the 
Fair Labor Standards Act provided that the 
employer has first secured a special certifi 
cate from the Wage-Hour Administrator 
authorizing such employment, Section 14 
of FLSA provides the apprentice exemption 
from the statutory minimum. For the pur 
poses of Section 14, the term “apprentice” 
is limited to persons 16 years of age of 
older (unless a higher age is fixed by eithe 
federal or state law) who are employed to 
learn a skilled trade 

By amendment of July 31, and beginning 
on September 3, the same standards and 
procedures in effect for issuing apprentice 
certificates under FLSA will now apply to 
the employment of apprentices at special 
minimum rates under the Walsh-Healey 
Public Contracts Act, which applies in 
general to all government supply contracts 
in excess of $10,000, announced Secretary 
of Labor Mitchell (CCH Lapor Law Ri 
porTS (Fourth Edition), Volume 3, § 26,200) 

The FLSA standards provide that the 
trade in which the apprentice is to be em 
ployed must be “apprenticeable”’ and he 
must be apprenticed pursuant to a written 
agreement. These formal agreements pro 
vide for not less than 4,000 hours of “rea 
sonably continuous” employment ; participation 
in an approved work schedule throughout 
the apprenticeship; and at least 144 hours 
per year of supplemental instruction at 
classes in subjects related to the trade for 
which he is training, provided they are 
available in his community 

Such written agreements are filed for 
approval with the local or state apprentice 
councils; in the event that no such recog 
nized agencies exist, they may be filed with 
the Wage-Hour Division. Then, if the divi 
sion and the Federal Committee on Appren 
ticeship find the agreement in conformity 
with the standards of the division, a special 
certificate will be issued by the Adminis 
trator. Approval by local or state agencies 
will constitute a temporary special certifi 
cate until such time as a special certificate 
is issued, 

Generally, an apprentice wage rate may 
not be lower than the statutory minimum 
rate until an employer has obtained a special 
or temporary certificate 

A certificate may not be revoked before 
the interested parties have been given an 
opportunity to demonstrate or achieve com- 
pliance. 
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Arbitration 





Decisions « « « 


Developments 








Possible NLRB Jurisdiction 
No Bar to Arbitration 


A worker’s damage suit, brought against 
his former employer for firing him in viola- 
tion of a union contract, was stayed pending 
arbitration and his action against his em- 
ployer, the union and its officers for con- 
spiracy was not barred by the possibility of 
the National Labor Relations Board's juris- 
diction. It likewise was stayed because ar- 
bitration results could possibly eliminate 
the basis for the second cause of action 
brought by the employee (Diamond v, Rob- 
ert Hall Clothes, 32 Lasor Cases § 70,728). 


The employer moved to stay the first 
cause of action on the ground that an arbi- 
tration provision in the union contract pro- 
vided for arbitration of “any complaints, 
grievances or disputes.” The employee who 
claimed to have been wrongfully discharged 
alleged that he should be continued in em- 
ployment for the duration of the union con- 
tract by virtue of a stipulation bearing the 
union contract. This 
stipulation opens with provision against 
strikes and lockouts, and that arbitration 
is limited to these two situations only. “Not 
alone does the stipulation deal with addi- 
tional matters and show by its context that 
it is to be read as part of the basic agree- 
ment but the arbitration clause itself states 
that pending the determination by the arbi- 
trator ‘the employee or employees who are 
the subject matter of such dispute or dis- 
putes shall be continued in their regular 
employment’.”. The court held that this 
language, relied upon by the employee, if 
applicable to strikes and lockouts at all, 
certainly is not applicable to them exclu- 
sively. The union too, desired to proceed 
with arbitration. 


same date as the 


The state court was not deprived of juris- 
diction by the exclusive jurisdiction of the 
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National Labor Relations Board where the 
complaint did not allege that the conspiracy 
is related to the employee’s membership or 
lack of membership in the union. The em- 
ployee claimed that he was transferred to 
another store which was soon to close and 
that his union membership was to terminate 
upon the closing of that store. This was 
all known to the union officials and his em- 
ployer for they are alleged to have con- 
spired in this. The court noted that this 
conspiracy, if true, did create a cause in 
general tort, but unless he can show it was 
related to union membership, the court 
has jurisdiction over this cause of action and 
ordered it stayed pending arbitration. Because 
the second cause of action was inextricably 
bound with the first cause of action, the 
court held that an arbitration award in 
favor of the employer might destroy the 
workers’ cause of action at law on both 
causes of action against all defendants. 


Arbitration Award Recognized 
by NLRB 


The National Labor Relations Board re- 
fused to set aside an arbitration award which 
sustained the discharge of two employees— 
one a union steward and the other an as- 
sistant steward—despite the allegation that 
the discharges were for union activity. The 
Board’s General Counsel, upon investigation, 
declared that the arbitration proceedings 
had been “fair and regular” and that further 
proceedings were unwarranted (Admuinistra- 
tive Decision of the General Counsel, CCH 
LaBor Law Reports (Fourth Edition), Vol- 
ume 5, § 54,765). 

This recognition of an arbitration award 
was based on the arbitration provision which 
appeared in the union contract. It required 
the employer to notify the union in advance 
of its intention to discharge union stewards 
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or their assistants and it also provided for 
arbitration of such discharge in the event 
the union refuses to agree on any such 
discharge. The employer, in accordance 
with this requirement, notified the union of 
its intention to discharge the union steward 
because of his refusal to abide by the con- 
tract procedure for the adjustment of griev- 
ances and the assistant steward because of 
continued “loafing on the job.” When the 
union refused to consent to the termination 
of employment of either employee, the em- 
ployer referred the matter to arbitration. 
This resulted in an award in favor of the 
employer, with a finding that a valid dis 
charge “for cause” existed. 

The General Counsel concluded that the 
evidence did not establish that the employees 
had been fired for participation in any 
protected activity and that “in any event 

an arbitrator has sustained the com- 
pany’s position in a proceeding which ap- 
peared to be fair and regular.” 

He could very well have based his opinion 
on the 1955 NLRB decision in Spielberg 
Manufacturing Company. There an employer 
had denied reinstatement to strikers in ac- 
cordance with an arbitration award finding 
that he was not obligated to reinstate them 
award was not contrary to NLRB 
policy, the proceedings were “fair and regu- 
lar,” and all the parties had agreed to be 
bound by the award. The NLRB, in the 
exercise of its discretion, may voluntarily 
recognize arbitration awards. Where the 
award is not repugnant to the Board, it 
should be recognized in order to encourage 
voluntary settlement of labor disputes. 


The 


Employer's Counterclaim 
Not Barred by Award 


An arbitration award, in favor of a wrong- 
fully discharged employee, could not bar 


an employer's counterclaim in an action 
brought to recover back pay based on the 
award. So ruled a New Jersey court early 
this summer in Rosa v. Transport Operators 
Company, 33 Laspor Cases § 70,881. A trial 
court had ruled, erroneously, that the coun 
terclaim of the employer, based upon negli 
gent operation of the employer's equipment, 
was precluded from adjudication by virtue 
of its having been subject to arbitration and 
consequently dismissed the counterclaim. 
On appeal, this lower court ruling 
reversed. 


Was 


The employee had been discharged; in 
accordance with the contract in effect be- 
tween the company and union, this discharge 


was submitted to arbitration. The broad 


Arbitration 


issue submitted for arbitration was whether 
the employee wrongfully 
under the provisions of the union contract 
The arbitrator found that he The 
award indicated that the employer claimed 


was discharged 


was 
the employee was discharged for “abusing 
equipment,” and the 
was unable to find that the employee was 
the cause of two incidents which were 
attributed to his negligence he 
trial court that the 
award encompassed ali matters pertaining to 
With 
this, the state appellate court disagreed. It 
held that the question of the employee's 
liability for the damage to the employer's 
equipment neither submitted to the 
arbitrator nor considered by that 
his award was not dispositive of that ques 


arbitrator stated he 


vross 
concluded arbitration 


the employee’s wrongful discharge 


was 
him, so 


tion. “An award operates to merge and bar 
only such matters as were comprehended 
within the and 
passed on by the arbitrator,” held the court 


scope of the submission 


The court recognized that an arbitrator 
does not always decide a case according to 
strict legal principles, but a court will not 
disturb his decision except for very “cogent” 
reasons. However, the court was unable to 
find anywhere in the arbitrator's award the 
legal principle projected by the 
The 


did not deal with the question as to whether 


employer 
and now before it on appeal arbitrator 
the discharge was wrongful because of the 
employee’s negligence, but, rather, his con 
cern was with possible deliberate or malicious 
conduct which may have resulted in damage 
to the employer’s equipment operated by 
the employee. His finding of no deliberate 
negligence does not preclude the 
of simple negligence 


pre sence 


The employer was under no obligation 


to assert a claim for negligence against the 
employee in the arbitration proceeding and 
he is not estopped from making such a 


claim now because of the arbitration award 


in favor of the employee. Furthermore, the 
counterclaim was not an 
under the 
The 
accorded the word “dispute,” in the context 
of the usual 
ment, 1s a controversy 


ground for the 
arbitrable matter 
union contract 


terms of the 
ordinary significance 


collective bargaining agree 


over wages, hours, 
working conditions or terms of employment 
and not a claim for based on an 
ruled the 


agreement 


damages 
negligence, 
Nothing in the 


employee's court 


labor makes the 
company’s right to recover damages for the 
arbitrable 


claim be 


alleged negligence an 
Nor could considered a 
dispute concerning the application or 


matter 
such a 
inter 
pretation of any term of employment 
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News of Work 
and Werking People 








Meetings of Labor Men 


AFL.CIO Conventions.—September 1: 
North Liakota State Federation, Grand Forks, 
North Dakota; International Association of 
Siderographers, Washington, D. C. Sep- 
tember 2: Illinois State Federation, Chicago, 
Illinois; Industrial Workers of the World 
(independent), Chicago, Ilinois. September 
3: International Association of Heat & 
Frost Insulators & Asbestos Workers, New 
Orleans, Louisiana. September 7: Friendly 
Society of Engravers and Sketchmakers (in- 
dependent), Providence, Rhode Island. Sep- 
tember 9: Stereotypers’ and Electrotypers’ 
Union of North America, Toronto, Canada; 
Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of 
America, Washington, D. C.; International 
Woodworkers of America, Portland, Oregon 
September 16: California State Federation, 
Oakland, California. September 17: Con- 
necticut State Federation, Hartford, Con- 
necticut. September 19: Missouri State 
AFL-CIO, St. Louis, Missouri. September 
23: Amalgamated Lithographers of America, 
Chicago, Illinois; National Independent Union 
Council (independent), Detroit, Michigan. 
September 27: Foreman's Association of 
America (independent), Detroit, Michigan. 
September 30: International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, Miami Beach, 
Florida. Other conventions will be held 
sometime during September by the Interna- 
tional Association of Marble, Slate and 
Stone Polishers at Philadelphia, Pennsyl- 
vania, and the International Association of 
Tool Craftsmen (independent), at Chicago, 
Illinois. 

University of Chicago.—A conference on 
fiduciary responsibility in labor relations 
will be conducted under the auspices of 
the University of Chicago Law School on 
October 11. Speaking at the morning session 
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will be Charles O. Gregory, professor of 
law, University of Virginia Law School, 
followed by Archibald Cox, professor of 
law, Harvard Law School. Sylvester Petro, 
professor of law, New York University Law 
School, and Joseph L. Rauh, Jr., will ad- 
dress the afternoon session. United States 
Attorney Paul W. Williams, Southern Dis- 
trict of New York, will speak at the lunch- 
eon session; Tom Harris, associate general 
counsel, AFL-CIO, will address the dinner 
session, as will Gerard D. Reilly. 

Morning and afternoon speeches will be 
followed by the comments of panel members. 
The conference is open to the public at no 
charge, and all sessions will be held at 
Sreasted Hall on the university campus. 
Reservations for luncheon and dinner should 
be made with, and inquiries addressed to, 
James Ratcliffe, Assistant Dean, University 
of Chicago Law School, Chicago 37, Illinois. 

New York State School of Industrial and 
Labor Relations.—A three-week industrial 
relations seminar will be conducted by the 
New York State School of Industrial and 
Labor Relations at Cornell University, Ithaca, 
New York, September 29-October 18. The 
program will consist of three weeks of con- 
centrated study of employee and _ labor 
relations problems and practices. This pro- 
gram is limited to 20 participants; tuition is 
$650. 

American Management Association.— This 
year’s fall personnel conference of the 
American Management Association will be 
held at the Hotel Statler, New York City, 
September 23-25. Information may be ob- 
tained by writing to the association at 1515 
troadway, New York 36, New York. 

Commerce and Industry Association.—A 
conference on “Our Manpower Future— 
Problems and Solutions” will be held at the 
Commodore Hotel September 17, sponsored 
by the Commerce and Industry Association 
of New York, Inc. 
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Purdue University.—The Fifteenth An 
nual Conference on Training in Business, 
Industry and Government of Purdue Uni- 
versity will be conducted at Lafayette, Indi- 
ana, September 26-27. Further information 
is available from Harry S. Belman, Chair- 
man, Industrial Education Curriculum, Purdue 
University, Lafayette, Indiana. 


Administered Prices 
in Steel Industry 


“An individual steel company cannot 

set prices arbitrarily without any rela- 

tionship to market forces,'’ an economist 

testifies before the Senate subcommit- 

tee investigating pricing practices. 

“Prices set excessively high without re 
gard to market conditions would result in 
a shift to substitute metals and other ma- 
terials would be accompanied by a 
reduction in and in the volume of 
profits,” declared Jules Backman, professor 
of economics at New York University, in 
testimony before the Senate Subcommittee 
on Anti-trust and Monopoly of the Senate 
Committee on the Judiciary, meeting re- 
cently at Washington. 


and 
sales 


The United States Steel Corporation claims 
that Professor Backman’s study 
“flatly contradicted the conclusions reached 


special 


in two union documents published last year 
by the United Steelworkers of America” 
and that it also refuted the union 
that steel prices have been increased un 
necessarily and excessively. 


charge 


In addition, Professor Backman declared 
that from 1940 to 1944, finished steel prices 
failed to increase by as much as 1 per cent 
in any year. Yet the Consumer Price Index 
rose 10.8 per cent in 1942 alone. In 1946, 
steel prices rose about as much as the Con 
sumer Price Index, but in 1949, steel prices 
rose while consumer declined. In 
1953-1955, the annual increases in steel prices 
ranged between 4.3 and 7.6 per cent while 
the Consumer Price Index remained un 
From 1955 to 1956, consumer 

5 per cent while steel 
Professor Backman 


prices 


changed 
prices rose only 1. 
prices rose 8.4 per cent. 
concluded that there was little relationship 
between steel prices and the cost of living. 


The unions 
of purchasing 
workers have risen less than steel produc 


that in terms 


wages ol 


have claimed 


power, real steel 
tivity and hence higher wages have created 
no pressure for price increases. “To reach 
these conclusions,” Professor Backman as 


serted, “the union relied upon data related 


Rank and File 


to base periods which in many instances had 
little economic relevance 
“pertinent facts concerning the 
nature of the industry.” 


and ignored 
econom 


Professor Backman’s study indicated that 
steel labor costs could not be met by steel 
profits without any increase in prices because 
labor costs have risen more sharply than 
productivity. It was claimed that, between 
1940 and 1956, steel industry average hourly 
earnings rose by 201.2 per cent and average 
hourly earnings plus fringe benefits, such as 
and welfare 211.2 


contrast to productivity 


costs, rose by 


pensions 


steel 


per cent, in 
which increased but 56.3 per cent 
1947 and 1956, the survey 


( 
rose by 75.7 per 


Between 
ontinued, average 
cent and 
R59 per 
productivity in 


Labs 0 


such a 


hourly earnings 
total employment costs by 
while it that 
creased by only 28.2 per cent 


cent, 
was claimed 
costs 
have outstripped productivity by 
wide margin that “there has been considet 
able pressure for price increases [but] re 
gardless of which year since 1940-41 is used 
as a basis for comparison steelworkers’ 
wages have outstripped national productivity 
Backman 


gains,” according to Professor 


Professor Backman’s study examined the 
profits claimed to have been made by the 
steel industry. The purported high returns 
on net worth are completely misleading, he 
asserted. They reflect an inevitable fiction 
that 
Usually 
flated, dollars and in 
have been overstated because of the 
Similarly, net 


The 


on net worth gives no indication whats: 


arises during a period of inflation 


profits are stated in current, in 


recent years profits 


under 


statement of depreciation 


worth is drastically understated return 


ever 


of what can be earned, and how much, on 


dollars currently invested, according to this 


study. 


been ‘exorbitant’ 


“Steel profits have not 
7 hey have bee nat record high le vels bree aAus¢ 


national economic activity and steel pro 
also have been at record level 


oncluded 


duction 
the study « 


NLRB Case Activity 


Statistical summary reveals that more 
cases, of all types, were filed with the 
Board during the second quarter of 
1957 than at any other time since July- 
Sepiember, 1953. 


The National 
statistical summary covering the 
April through June, the second 
1957, indicated that a total of 


Board's 


Relation 
three 


Labor 
mont 
period ot 
quarter oft 
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3,750 cases of all types were filed. This is 
the largest number since July-September, 
1953, when 3,777 cases were filed. Unfair 
labor practice cases filed against employers 
and unions accounted for 1,606 of these 
cases and constituted the largest number 
filed since July-September, 1954, when 1,762 
such cases were filed. 


The five-member Board issued formal 
decisions in 569 cases as compared with 
409 in the preceding three months (January, 
February and March). This was the largest 
number issued since the last quarter of 1954, 
when 605 decisions were handed down by 
the NLRB. Of the 569 decisions, 62 in- 
volved unfair labor practice cases and 507, 
representation cases. 

The General Counsel issued 143 complaints 
during the second quarter, the summary 
revealed, compared with 88 issued during 
the first quarter of the year. Of these, 85 
were based upon charges filed against em- 
pleyers, 42 against unions and 16 against 
both employers and unions. 


More petitions for collective bargaining 
elections were filed during the second quarter 
than at any time since January-March, 1956, 
when 2,212 were filed with the Board. Some 
2,125 such petitions were filed during the 
three-month period April-June, 1957. There 


were 19 petitions for union shop deauthor- 
ization elections. 

A total of 1,404 elections were conducted 
during this second quarter, the Board revealed. 
Employees chose a collective bargaining 
representative in 875 of these representation 
elections, or in 62 per cent of them. This 
was the largest number of NILRB-conducted 
representation elections since the 1,675 con- 
ducted in the April-June quarter of 1953. 


A breakdown shows that 105 of 106 peti- 
tions to decertify unions were filed by in- 
dividuals and one by a union. Forty elections 
were conducted upon petitions by employees 
asserting that an incumbent labor organiza- 
tion no longer represented a majority of 
Of these, 26 resulted in 
14 were won 


such employees. 
decertification of the union; 
by the unions. 

Eight union-shop deauthorization elections 
were conducted; five resulted in deauthor- 
ization, 

Thirty petitions for injunctions were filed 
under the mandatory provisions of Section 
10(1) of the NLRA, for certain types of 
strikes and secondary boycotts. 

Charges of unfair labor practices against 
employers were filed by 634 AFL-CIO 
affiliates, 385 were filed by individuals, 29 


646 


were filed by independents and one was 
filed by an employer. Of the 557 unfair 
labor practice charges brought against unions, 
269 were filed by employers and employer 
associations, 271 were filed by individuals, 
nine were filed by AFL-CIO affiliates and 
eight were filed by independent unions. 

The number of total cases pending at the 
end of the second quarter at all procedural 
levels is 4,403. 


Pending Welfare Fund 
Disclosure Legislation 


Congressional committees take testi- 
mony on federal control of employee 
benefit plans which require registration 
and reporting. 


Labor investigations, made by the Senate's 
Select Committee on Improper Activities in 
the Labor or Management Fields, have con- 
vinced some that federal regulation of wel- 
fare and pension benefit plans is urgently 
required for the protection of beneficiaries 
and the nation as a whole. It has been 
estimated that a half million such plans 
protect more than 75 million persons. Ow- 
ing to the lack of public and employee 
information concerning the operation of such 
plans, gross abuses have developed in the 
management and operation of these funds. 
The very soundness and stability of such 
programs are undermined. Legislators in 
both Houses have introduced legislation in 
the form of “full disclosure” laws which 
would make public the financial details and 
administration of all nonexempted employee 
benefit plans. At present, committees of 
both Houses have before them for con- 
sideration bills which call for the registra- 
tion and reporting of such programs to the 
government. Proposais have taken many 
forms and hearings have been held to de- 
termine what method of regulation would 
administration, as distin- 
guished from wise investment from the 
point of view of actuarial soundness. 


assure honest 


Congress is attempting to prevent mis- 
conduct by trustees, administrators, em- 
ployees or others in connection with any 
employee benefit plan, whether administered 
by labor or management or jointly, In- 
splitting, 
and un- 


insurance-commission 
fraud 


stances of 
kickbacks, embezzlement, 
ethical business practices have been uncov- 
ered which might have been eliminated had 
there been a requirement for public dis- 
closure of the welfare or pension benefit 
plan operation. 
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An administration-backed bill was intro- 
duced by Senators Ives, Allot and Smith on 
February 11. This was S. 1145 which pro- 
vided for annual registration with the Sec 
retary of Labor of any employee benefit 
plan for which “any exemption from taxa- 
tion is claimed under the Internal Revenue 
Code by reason of the nature or activities 
of such plan;” or “any claim is made that 
money involved in such plan constitutes an 
allowable deduction in computing taxable 
income under the Internal Revenue Code;” 
or “contributions are received from any 
person who claims all or part of such con 
tributions as an allowable deduction under 
the Internal Revenue Code.” Every report 
shall include information 
receipts, disbursements, assets, liabilities and 
financial activities of the plan as prescribed 
by the Secretary of Labor, Disclosure of 
information on file with the Secretary would 
be discretionary, however. Most important 
was the provision that gave the Secretary 
power to exempt any provision of this act’s 


relating to the 


application to any class or type of welfare 
or benefit plan not required to effectuate the 
the act which is “to afford 
the revenue of the United 
States and to the beneficiaries of the wel 
ard to promote 


purposes or 
protection to 


fare and benefit plans 
the general welfare, by requiring the regis 
tration and the reporting of appropriate 
information 
ments, 
tivities.” 

The Senate subcommittee 
and studying union funds heard Secretary 
of Labor Mitchel! this bill and a 
new bill, S. 2175, introduced by Senator Ives 


respecting disburse 


liabilities, 


receipts, 
assets, and financial ac 
investigating 


discuss 


which corrected some of the deficiencies of 
the earlier proposal. Coverage would now 
be extended, explained Secretary Mitchell, 
to include all which apply*to em 
ployees in any industry affecting interstate 
commerce as well as to programs claiming 
exemptions or deductions under the Internal 
Revenue Code, “Persons” 
registering and filing required reports would 
include mutual companies, joint stock com 
panies, trusts and unincorporated organiza 
tions. Formerly the term “person” applied 
to an individual, partnership, corporation, 
association or employee 
addition, the annual reports would have to 
be certified by a licensed or certified publi: 


plans 


responsible 1of 


organization In 


accountant, Disclosure information would 


be mandatory and specified information 
would have to be supplied to the benefic: 
tate 

reports 


The 


agencies could 
filed 


administrative 


request, 
of the 


government, 


aries upon 


with the 


obtain copies 


federal 


Rank and File 


agency would be given authority to investi 
gate and issue subpoenas as an aid in 


en 
2175 


forcing the disclosure requirements. S 
added an the 
which would provide for penalties in thi 
funds, 


amendment to criminal code 


case of embezzlement of and falsi 


fication or destruction of certain books and 


records of the employee benefit plan 


The Secretary indicated in his testimony 
that the Administration’s new proposal was 
“designed to encourage appropriate State regu 
latory action and self-policing by th 


Other have been introduced 
Senator Goldwater, in S. 1813, would amend 
the National Relations Act 
respect to the administration of employe: 
trust funds 
tions. In April he proposed that all suci 
funds be administered by 
would 
employees and employer, with the exception 
that 
district court judge. In the event of 
pute arising the 
employer-appointed trustee, the judge-appointed 


parties 


measures 


Labor with 


established by labor organiza 
trustees and they 


have to be appoimted equally by 


one trustee would be appointed by a 
a dis 
between employees-and 
trustee’s decision would be controlling. The 
fund would have to he audited annually by 
accountant and a 
filed with the Securities 


Commission Such 


a certified public 
would 
and 
would be open to public inspection and, m 
addition, the commission 
investigate the 
the 


report 
have to be 
Exchange report 
have the 
that 
requirement 


would 
power to funds to see 


they comply with act's 


Frelinghuysen has 

7030) to 
benefit plans 

corruption It 


Representative 
measure (H. R 
funds 


mtro 


duced a protect 


union and employee 


from embezzlement and 


would prohibit any trustee, administrato 


agent or employee of a labor organization 
or employee benefit plan from embezzlin 
or converting to his 


own wuse money 


other property belonging to the 


union of 


welfare or pension benefit plan, A_ similat 


provision is made for an employee-rep 

sentative, who participates in an employes 
benefit plan, or an employer who receive 
any financial benefit from the plan because « 
the purchase of insurance on behalf of the 
plan or diverted funds or property of the 
plan for any purpose other than the benefit 


Of participants 


Mitchell 


House Committee on 


Secretary appeared before 
kK ducation and | 
presented the Administration’ 
too. He indicated that the « 


proposals of the Administration 


and 
there, 


| 


strengthened and improved and 


corporated in H R 7802, anothe 








| definitely disagree with those who 
have come before committees in 
Congress and asked for more legis- 
lation, to have more and better and 
increased volume of disclosure, be- 
cause, as a matter of fact, we are 
suffering in some instances from too 
much disclosure now, and complete 
inaction upon the part of public 
officials in prosecuting the offenses 
which disclosure makes obvious.— 
John L. Lewis, United Mine Workers 
Journal, July 15, 1957. 





troduced by Representative Frelinghuysen 
in May, and H. R. 7960, introduced by 
Representative Ostertag in June, both com- 
panion bills to Senator Ives’ S, 2175. Speak- 
‘ing of the broad coverage provisions of 
these proposals before the House com- 
mittee, Secretary Mitchell said that regis- 
tration and annual reporting should be 
required of all types of plans this time. 


“This initial registration and reporting 
would provide information upon the basis 
of which the administering agency could 
classify plans and develop appropriate re- 
porting requirements 

“We believe that coverage of all plans 
at this time is desirable for the further rea- 
son that there are many facts with regard 
to these plans which are not fully known, 
and the available information does not per- 
mit definition of particular kinds or classes 
of plans which could be exempted with any 
assurance that no practices which this legis- 
lation is designed to deter could arise in 
their operation, ”" He concluded that 
it would be appropriate for the program to 
be in the Department of Labor because 
the problems to be dealt with fall within the 
area in which that department has experi- 
ence and responsibility as a “cabinet agency 
of the government.” 

In his testimony before the Senate sub- 
committee, John L. Lewis advanced four 
reasons why “legislation restricting welfare 
funds” should not be enacted, Labor unions 
are voluntary associations; any further steps 
to place them under government would 
make them creatures of the state. Mr, Lewis 
expressed doubt as to whether the govern- 
ment could, through its central powers, 
regulate voluntary associations, in whole or in 
part, without necessarily expanding its powers 
as a central government to the point where it 


will become a police state. No new legisla- 
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tion is needed because, “There is ample 
legislation on the statute books of the Fed- 
eral government and the various states to 
reach out and apprehend and place on trial 
any individual guilty of pilfering from these 
funds or engaged in practices that long 
years ago have been deemed and held illegal 

”" He thought that several of the 
pending measures before Congress would 
put an undue burden upon the welfare 
funds, would vastly increase the cost of ad- 
ministration, would deprive potential bene- 
ficiaries and would increase the cost of 
government by virtue of creating new bu- 
reaus for administration of such measures. 
Lewis noted that he was alone among labor 
executives of national stature who stood 
opposed to disciosure legislation. 


There was some support for Lewis’ con- 
tention in the testimony of Robert C. 
Tyson, chairman of the finance committee 
of United States Steel. Though Mr. Tyson 
felt that public supervision should be on a 
state level, he said: “We believe that a great 
majority of employee benefit plans are 
operated quite successfully,” and there is no 
need of public supervision. Tyson made a 
distinction between the two broad types 
of plans—“cost plans” and “level of benefit 
plans”—and recommended that the latter 
be exempt from any burdensome disclosure 
or reporting requirements. In the first type 
of plan, beneficiaries rely on the fund for 
benefits entirely, while under the “level of 
benefits plan” the employee-beneficiary re- 
lies primarily upon the employer rather than 
on any fund for his benefits. Any mis- 
handling of this type of fund would, of 
course, increase the costs to the employer 
and would be of no concern to others, He 
concluded by suggesting that the Securities 
and Exchange Commission, not the Depart- 
ment of Labor, would be the more appro- 


priate agency to which reports should be 
rendered, because the commission “is a con- 
tinuing bipartisan entity whereas the Labor 
Department, like all executive departments 
under our form of government is intention- 
ally subject to political leadership.” 


Mr. Tyson raised two questions, which as 
yet remain unanswered, The first is with 
respect to disclosure of confidential or 
competitive information. Some disclosures 
would be disadvantageous to the very fund 
and its beneficiaries whom the disclosure is 
intended to protect. He suggested that limits 
be placed on disclosure, because the busi- 
ness of investing funds is extremely com- 
petitive, adding: “We do not wish competi- 
tors in this field to know our trustees’ 
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other 


The 


of con- 


investment policies 


raised points 


testifying 


which has 
troversy in the 
before the Congressional committees, is that 


question, 
minds of others 
if plans are not classified into types, with 
an exception for the types where the need 
demonstrated, 


has not been 


for reporting 
an exemption on the basis 


ought there be 
of number of employees covered? Mr. Ty 
son thought there should be. 

Public 


endorsement 


The Institute of Certified 
Accountants their 
of pending legislation requiring professional, 
independent audits of employee benefit and 
welfare “After careful study : 
the American Institute of Certified Public 
Accountants wishes to go on record as sup 
porting the principle of this proposed legis 
lation [S. 2175 and H. R. 7802] 
Present safeguards—voluntary, federal and 


American 
announced 


runds. 


state—are insufficient protection of the pub 
the endorsement added. “The 
wise middle 


lic interest,” 
proposed iegislation 
road between voluntary self-discipline and 


seems a 
regulatory controls.” 

Testimony before the subcommittee of 
Carman G. Blough, CPA, director of research 
of the institute, indicated that the solvency 
of a fund or its proper administration is not 
assured because the accounts were audited 
by an independent certified public account 
ant. “On the basis of the system of account- 
ing in use and the extent of the internal 
control in effect, we make such tests as we 
consider necessary to reach a conclusion as 
to whether the financial information reported 
in the statements is fairly presented in all 
We do not verify every 
impossible 


material respects. 
item. To do so would often be 
and 


Blough advised 


usually prohibitively expensive,” Mr 


Meltzer’s testimony before committee.- 
Another welfare fund legis- 
lation was Bernard D. Meltzer, 
professor of law at the University of Chi 
vago Law School, who testified before the 
Senate subcommittee in July. Originally he 
was invited to appear before the committee 


approach to 
made by 


and discuss the justification for the various 
exemptions embodied in the pending bills, 
the desirability of supplementing disclosure 
requirements with penal provisions against 
embezzlement and other conduct, the desir 
ability of provisions which would authorize 
civil actions by the enforcement agency and 
which would facilitate such actions by bene- 
ficiaries, and the agency to enforce the 
legislation. 

The full 


Rank and File 


text of his testimony follows: 


emphasized both the sub 


dithiculties 


My testimony 


administrative involved 


stantial 


in general disclosure regulations and the 


reasons for doubting the 


effectiveness of 
j 
I 


such regulation unless it was supplemente: 
by provisions incorporating and implement 
I did not, h 
desirability of com 


ing fiduciary standards wevel 
explicitly challenge the 
prehensive disclosure on the motion of non 


exempt plans, as total regulatory 


part ola 
program 

| feel it 
former testimony because 


appropriate to supplement my 


further 


consicde ra 


tion has persuaded me that such automat 


not necessary tor 


that 
definition 


disclosure is probably 
effective 


concentrated on 


and legislation 
the 
standards 
Such 
the 


more 


regulation 
which and 
entorcement oft 
be a preferable alternative 
contain 


fiduciary would 
an alterna 
followme 


fully 


tive would 
elements, 


below 
(1) Prohibitions 


tions of fiduciary 
by both criminal sanctions and civil action 


program 


W hic h are developed 


against specified viola 


standards, implemented 


in the federal courts; 


(2) Provisions requiring adequate and a 


curate disclosure to beneficiaries, imple 


mented by criminal sanctions and injunctive 
relief at the request of the enforcing agency; 


(3) Provisions authorizing the enforcing 


agency 


(a) by regulation to prescribe recor: 


keeping requirements for health and welfare 
plans; 


(b) by regulation, subject to veto by 


House of Congress, to prohibit addi 


either 


tional classes of transactions deemed in 


compatible with fiduciary standard 


(c) to call for comprehensive reports fror 
to subpoena and/or to inspect the books and 
to, particular vel 


selected by the 


records of, or pertaining 


fare and pension plans 
agency 

The foregoing proposals would, | believe, 
the 
general and automat 


which are a central feature of pending bill 


have following advantages over th 


disc losure provision 


the logical and 


raised by 


They would avoid 


difiiculties 


(1) 
political 
which are 
enforcement job manageable, 


exemptions 
keep the 


which are 


necessary to 
but 


deemed 


highly controversial. 


(2) They would more directly and ef 


fectively attack the central problem of mis 
conduct by fiduciaries 
would involve less cost to the 


(3) They 


government and to properly managed plans, 
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which presumably represent the overwhelm- 
ing majority of all plans of any type. 


jefore I examine the merits of general 
disclosure regulation and the alternative 
program outlined above, it is appropriate 
that I make explicit my assumptions con- 
cerning the primary purposes of the contem- 
plated legislation. I assume these purposes 
to be: (1) the deterrence of misconduct, 
i.e., malfeasance, by fiduciaries; (2) provi- 
sion for adequate and accurate disclosure 
to beneficiaries; and (3) the enforcement of 
appropriate criminal and civil sanctions 
against delinquent fiduciaries. I assume, 
moreover, that the pending bills are not 
designed to insure wise, as distinguished 
from honest, administration, They are, for 
example, not directed at achieving actuarial 
soundness in pension plans or wise invest- 
ment policies. I consider this limitation of 
the legislative purpose desirable, and I will 
not extend this memorandum by examining 
the many problems involved. 


I exclude also from the legislative pur- 
poses the collection of comprehensive data 
concerning the general impact of welfare 
and pension plans on employee-employer 
relationships or on our economic life gen- 
erally, This is not to deny that such data 


might be interesting and useful and might 
have implications for public policy. Never- 


theless, the data necessary for such pur- 
poses can be collected by means which are 
much less costly than disclosure regulation. 
Furthermore, the collection of such data 
generally proves more useful if it is prompted 
by specific problems rather than by the 
vague hope that the information will come 
in handy. Finally, any attempt to use dis- 
closure regulation for the collection § of 
comprehensive data would clash with the ob- 
jective of using such regulation for the 
purpose of promoting proper conduct by 
fiduciaries. This is true because the policing 
of fiduciaries, if the administrative burden 
is to be kept manageable, requires the nar- 
rowing of coverage so as to exempt plans 
in which danger of abuse is negligible, 
whereas the accumulation of complete data 
demands comprehensive coverage. For 
these reasons, in the discussion which fol- 
lows, disclosure requirements and alterna- 
tives thereto will be tested solely by their 
probable contribution to the observance of 
fiduciary standards; any collateral benefits 
arising from the availability of compre- 
hensive data regarding welfare and pension 
plans will be disregarded. 

Legislation which relies largely on gen- 
eral disclosure requirements involves two 
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fundamental difficulties. The first, which 
has been a principal concern of the Com- 
mittee, is the need for exemptions with 
three characteristics: (1) They must be 
numerically significant so as to avoid either 
enormous administrative costs or a mass of 
reports, most of which cannot be carefully 
examined. (2) They should be based on 
principles with a rational relationship to 
the legislative purposes, i.e., the exempted 
plans should be an identifiable class in which 
the probability of fiduciary abuse is low both 
in relation to non-exempt plans and as an 
absolute matter. (3) Finally, the exemptions 
must, of course, command the necessary 
political support. The second difficulty of 
disclosure regulation, which has apparently 
been of less concern to the Committee, is 
the uncertainty as to whether such regula- 
tion, even though appropriate exemptions 
are made and an adequate enforcement staff 
provided, would significantly advance the 
legislative purposes. I turn now to a dis- 
cussion of each of these difficulties. 


As my former testimony indicated, each 
of the exemptions contemplated by the vari- 
ous bills (except the Administration bill) 
involves a serious question as to whether 
it is rationally related to the legislative pur- 
poses. There is no need to repeat my testi- 
mony, but I do wish to supplement my 
discussion of the proposed exemption for 
level-of-benefit plans. Such plans, accord- 
ing to the Committee’s data, constitute by 
far the largest single class of plans and are 
usually administered solely by the employer. 
For this reason, my comments concerning 
the level-of-benefit exemption are to a large 
extent applicable to the exemption for em- 
ployer-administered plans contemplated by 
S. 1813. 

Fiduciary misconduct disclosed by recent 
investigations has been concentrated in 
jointly-administered plans which, at present, 
generally provide, not for a specified level 
of benefits, but for a specified levei of 
expenditure. Despite this fact, a statutory 
exemption for level-of-benefit plans seems 
unwarranted, for the following reasons: 
First, such investigation involved level-of- 
benefit plans administered by large, re- 
spected and publicly exposed companies, 
such as General Motors. The result of such 
investigation plainly cannot properly be 
viewed as a certificate of good character 
for all such plans. Secondly, such plans are 
susceptible to the abuses, such as split com- 
missions and kickbacks, which have oc- 
curred in other kinds of plans. And a flat 
statutory exemption for  level-of-benefit 
plans might well generate pressure by 
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Good and resourceful management 
. . . Can increase productivity more 
deliberately without the drawback 
which wage incentive plans intro- 
duce. —Solomon Barkin 





strong and unscrupulous union officials to 
transform existing or future plans so as to 
bring the exemption into play. If such 
pressure proved successful, a statutory ex 
emption would in practice operate to exempt 
plans and administrators quite different 
from those contemplated when the exemp- 
tion was embodied in the statute. 


It is true, of course, that an employer has 
an incentive to keep the cost of the level-of 
benefit plans low. But the term “employer” 
is an abstraction fact 
that particular employees may not be averse 
Further 
operates 


which obscures the 
to feathering their personal nests 
more, the incentive 
only as to his actual costs, as opposed to 
incentive, 


employer's 


his ostensible costs. He has no 
for example, to forego kickbacks and the 
like so long as they go back to the enter- 
contrary, he have an 


such transactions in 


prise. On the may 
incentive 
order to inflate the ostensible costs of the 
benefits. This is 
specified benefits are in effect wages, and 
the total of 
will be a 


to arrange tor 


true because the costs of 
ostensible costs 
bargaining 
osten 


such actual or 
factor m 
negotiations. High 
sible, will provide 
quested increases in the level of benefits or 
Since the 


collective 
actual or 
against re 


costs, 
arguments 
the level of conventional wages 
ostensible costs are wages, the employees 
are entitled to an adequate quid pro quo w 
the form of benefits which are not diluted 


by excessive commissions, kickbacks, and 
the like. 


cost-cutting incentive, it should also be noted 


In connection with the employer's 


that companies making cents-per-hour con 
tributions have an incentive, albeit a 
more indirect one, to get the most for their 
in the form of employee benefits 


also 


money 
Jenefiits attract and hold efficient employ 
ees—a not unimportant consideration in a 
period like the present when there is vigor 
ous competition for such employees. Fur 
thermore, the employer's cost-cutting incentive, 
even assuming its effectiveness, does not 
achieve one of the objectives of the pro 
posed legislation, namely fair and adequate 
disclosure to the employees. 

Under the National Labor Relations Act, 
as amended, an employer is, of course, 
obliged, when requested by a union repre- 
senting his employees, to furnish data as to 
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relevant to col 
But this 
Same as an 


that is 
negotiations 


actual costs where 


lective bargaining 
plainly not the 


reports to the 


obligation is 
obligation to make periodic 
concerning the costs and the 


This 


increasing 


employees 
benefits under a 
underscored by the 


plan difference is 


tendency 
collective bargaining 


longer term 


Furthermore, employers have 


toward 
agreements 
apparently 
on the ground that their 


resisted demands for disclosure 


duty is discharged 
when they provide the level-of-benefits con 
This attitude is 


employers’ insistence in 


tracted for. inconsistent 
both with 


contexts that fringe costs are indistinguish 


other 


able from wage costs and with the incontro 
that 
level of 


vertible proposition employees  aré 
entitled to know the 
In view of the foregoing 
level-of-benefit 
from the duty to disclose to the government, 
should not be exempted from a requirement 
beneficiaries 


their wages 
considerations, 
exempted 


plans, even it 


of adequate disclosure to the 
of the plans 


On the basic issue raised by the level-of 


benefit exemption, the probability of mal 
in administration, it is, I believe 
that of all the contemplated 


strongest 


leasance 


lair tO Say 


exemptions, it has the claim to 


support on the basis of investigations thu 
far. But the investigation obviously did not 
consider the possibility that strong and un 
scrupulous elements in the labor movement 
might exert effective to secure 
the benefits of this exemption for improper 


And, as already indicated, the 


pressure 


purposes. 
investigations were limited, and the abuses 
they other 


and 


disclosed in plans could occur, 


may have occurred, in level-of-benefit 


plans. For these reasons, the exemption of 
such plans from disclosure regulation rests 


on grounds that are questionable 


The foregoing 
of-benefit” exemption 
organized labor, whose opposition may, of 
Such opposi 
the feat 


objections to the “level 


have been urged by 
course, defeat any legislation 
doubtlessly, reinforced by 
involve the 


tion 1s, 
that 
distasteful 
only when 
tors of plans or jointly participate in 
As my testimony indicated, 
political problems 


would 
that 
unions are the 


such an 
implication 


exemption 
abuses result 
administra 


their 


sole 


administration 
resulting 
which 

from 


the practical 
from such opposition is a matter on 
comment 


the Committee needs no 


outsiders Nevertheless, it is significant that 
one consequence of such opposition may be 
regula 


legislative proposals for disclosure 


tion so comprehensive in their coverage 


that 
either an unmanageable mass of 


they would involve the dilemma of 


reports ot 
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We must establish an era where 
nations as well as individuals are 
subject to justice under law. A civili- 
zation which has brought forth the 
methods of the common law and 


developed the bill of rights should 
not shrink from this new command 
from a sorely troubled humanity. 

—Herbert Brownell, Jr. 





a mammoth and very costly enforcement 
staff. Such a dilemma would, for example, 
appear to be the necessary result of the 
enactment of the Administration bill, which 
does not provide for any exemption at all. 
Such possibilities reinforce more funda- 
mental considerations indicating that the 
disclosure regulation contemplated may, in 
the context of pension and welfare plans, 
be the wrong way to attack the problem of 
fiduciary abuse. 

Disclosure requirements alone obviously 
do not prohibit improper transactions. All 
they do is to make them known. Their 
effect as a deterrent depends in part on 
the sense of shame of those who would 
otherwise engage in improprieties and in 
part on the effectiveness of sanctions against 
improper conduct once it is disclosed. 


I will not speculate on the sense of 
shame of those involved in the serious 
abuses uncovered by the Committee, be- 
yond saying that those disclosures do not 
warrant any optimism. The inescapable 
danger under the pending legislation is that 
disclosure regulation, unaccompanied by ef- 
fective sanctions against improprieties dis- 
closed, would have no significant effect on 
the conduct of thick-skinned and faithless 
fiduciaries. Disclosure regulation which at 
best produces confessions, without repent- 
ance, scarcely justifies the heavy burdens 
which such regulation would impose on 
honestly administered plans and on the 
government. 


The sanctions now applicable to malad- 
ministration of the plans involved have, as 
the Subcommittee’s investigation 
inadequate in practice and 
this connection, it is 


has in- 
dicated, been 
may remain so. In 
important to note that notwithstanding the 
between the con- 
templated disclosure legislation and _ the 
Securities Act of 1933, there is a_ basic 
difference between them. In the securities 
field, there is a drastic and well-known 
sanction supplementing the criminal pro- 
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superficial resemblance 


visions for false disclosure. A stop order 
by the SEC will, in general, make the 
securities unmarketable. No comparable 
sanction exists for disclosure in the con- 
text of welfare and pension plans. Further- 
more, it seems clear that in exercising its 
authority to issue stop orders, the SEC 
considers not only the adequacy of dis 
closure but also any overreaching or un- 
fairness in a securities offering. The SEC 
is thus in effect exercising a regulatory 
authority, which would not be available to 
the enforcing agency under the pending 
legislation. 

It is possible, of course, that the con- 
templated disciosure requirements, coupled 
with effective federal-state cooperation, might 
lead to more effective enforcement on the 
state level by state agencies as well as by 
the beneficiaries of the plans. But the 
variety of state regulatory systems and the 
substantial obstacles to effective enforce- 
ment by beneficiaries which would persist 
leaves this matter in considerable doubt. 

The foregoing discussion suggests that 
(1) disclosure regulation, without direct 
and effective sanctions against malfeasance 
by trustees (as distinguished from 
tions for false reports) may be ineffective 


Sanc- 
in advancing the statutory purposes; and 
(2) there is, accordingly, a serious question 
as to whether the conjectural benefits of 
such legislation justifies the heavy burdens in- 
volved. Alternative 
which do not 


regulation, 
disclosure 


means of 
involve general 
requirements could, I believe, achieve the 
statutory objectives more effectively 
with significantly less cost to the govern- 
ment 
involved. 


and 


and the legitimate private interests 

The alternative regulation would incorpo- 
rate the following elements: 

(1) Criminal’ provisions against embez- 
zlement of the assets of a plan and against 
the following kinds of specified misconduct, 
by any trustee, administrator, or employee 
of any plan or by any employee or officer 
of any enterprise or organization establish- 
ing a plan (all of whom are herein included 
in the term “fiduciary”); 

(a) Receipt of any compensation, direct 
or indirect, from any person or company, 
selling, directly or indirectly, insurance or 
any other service to the plan involved or 
to any other welfare or pension plan. 

(b) Owning the securities of, or having 
a property interest in (other than an in- 
terest resulting from the issuance of per- 
sonal insurance policies in the ordinary 
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course of business), or serving as an of- 
ficer, employee, or member of the board of 
directors, of any company, firm, ; 
agency, broker, selling insurance or other 
services to the plan involved or to any 
other welfare or pension plan. This pro 
should, however, be so limited as 
inapplicable to banks, trust 
panies, investment advisors, actuarial ex- 
perts and the like, which are not involved 
in the purchase of insurance or other serv 


person 


visi yn 


to be com- 


ices for a plan but only carry out invest 
ment functions or other functions which do 
not involve any possibility of conflicting 
interests in enterprises insurance 
or other services to a plan. 


selling 

Furthermore, in 
order not to prohibit in appropriate cases, 
ownership of insurance companies or of 
medical clinics, etc., by welfare and pension 
funds, there should be a_ provision for 
administrative exemption from this restric 
tion. Such an exemption might, for ex 
ample, be granted to the Amalgamated 
Clothing Workers of America with respect 
to insurance companies owned by funds 
administered by that union. (See p. 44 of 
Final Rept. of Sen. Committee on Labor 
and Public Welfare, Rept. No. 1734, 84th 
Cong. 2d Sess.) 


(c) Lending borrowing 
money trom, a 


fiduciary. 


money 
plan of 


to, or 


which he is a 


assets of any 
plan 
inde- 


(d) Selling 
kind, 
unless the 
pendently 
an organized exchange or the 
like and the price to the plan is not in ex- 
cess of the price so established 


property or 
directly or indirectly, to the 
market value 
established by 


thereof is 
transactions on 
securities 


(e) Purchasing property from the plan 
unless the market value thereof is inde- 
pendently established (as above) and unless 
the purchase price is at least as high as the 
price so established. 


(f) Receiving direct or indirect compen 
sation from the plan for services rendered 
to it if the fiduciary, during the 
year in which such rendered, 
was employed by an employer or union 
establishing, or contributing to the plan, or 
participating in its administration, or repre 
senting employees who are beneficiaries of 
the plan, at an annual rate of compensation 
in excess of $3,500. 
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calendar 
services are 


(2) Criminal 
son who 


sanctions against any per 
“fiduciary,” know 


violation of any 


is not a who 


ingly participates in the 


of the foregoing provisions by a fiduciary 


(3) The provisions of paragraph (1) and 


(2) above would be enforceable by civil 


as well as criminal actions 


(4) A provision that fiduciaries should be 
under a duty (a) 
of the plan solely in the 
beneficiaries and (b) to 
actions in the name of, or on behalf of, the 


to administer the assets 
interests of its 
avoid any trans 
plan, as a result of which, or in connection 


with which a fiduciary benefits directly or 


indirectly, except in his capacity as a bene 
ficiary. This would be 


mented by 


provision imple 


civil actions exclusively 


(5) A provision that third persons know 
ingly participating in a breach of the gen 
eral duties imposed on fiduciaries by pat 
4 (above) would 


actions for damages 


also he subject to civil 


have 
that 
would be 


(6) The would 


authority by 


entorcing agency 


regulation to provide 
specified classes of transactions 


subject to either criminal provisions or to 
Such 


promulgation 


fiduciary standards regu 


then 


the civil 
lations would 
be filed with Congress while in 
and effective 


House registered its dissent within a spec! 


prior to 
session 
neither 


would become only if 


fied period, 


(7) Both the and the 
would 


provided for 


enlorcing agency 


beneficiaries have a right to bring 
the civil 
tervene in 
The 


civil 
tention to do so, 80 as to permit the 


actions and to in 


actions brought by the other 


prior to mstituting 


notice of its m 


entorcing 
would 


agency, 
actions give 


he ne 


ficiaries, within a specified waiting period to 


institute the action. Beneficiaries who estab 
breach by a 
actions filed of 


stantial contribution as intervenors in govern 


lished a serious fiduciary im 


which they made a sub 


ment-instituted actions would, in the court’ 


discretion, be entitled to a_ reasonable 


counsel’s fee A judgment on the merit 
bar to an action 


state 


in a federal court would be 


on the same transaction in a court 
order to prevent col 


should be 


for this bar to operate only if the enforcing 


and vice versa. In 


lusive actions, provision made 


agency was given prescribed notice as to 


filing of actions by private individuals so 


that the agency, in appropriate cases, could 


intervene. (If violations of the = statute 


should occur in connection with level-of 


benefit plans, there would be problems as 


to who would be entitled to the resulting 
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damages. The employer-entity would gen- 
erally seem entitled to the damages where 
such violations increased his net cost for 
the agreed-upon benefits, Nevertheless, in 
some cases, those owning all or the con- 
trolling interest in the employer-entity might 
be responsible for the abuse which may 
have been prompted by a desire to inflate 
the costs of the plan. In such a situation, 
recovery of full damages by the entity 
would seem anomalous. It is difficult to 
deal specifically with the variety of cir- 
cumstances which may arise. Accordingly, 
the court should in its discretion be au- 
thorized to grant all or part of the damages 
to the employer, to the employees, or to 
the government, and should be directed to 
allocate damages so as to promote the 
statutory objectives.) 


(8) The enforcing agency should be au- 
thorized to prescribe by regulations the 
content, auditing and the form of the ac- 
counts and records, etc., of the plans as 
well as the period which the accounts and 
records should be kept. Violations of such 
regulations should be made a crime. 


(9) The statute should also provide: 


(a) For periodic reports to the beneficiaries 
showing the total contribution made by 
the employer and the employees, respec- 


tively, and the benefits available or accrued 
under the plan. 


(b) For authority in the enforcing agency 
to prescribe the form and content, including 
information in addition to that provided for 
in (a) (above), of such reports. 


(c) That such reports to the employees 
shouid advise them of the name and address 
of the enforcing agency and should indicate 
that information as to improper conduct or 
as to inadequate disclosure in connection 
with the administration of the plan should 
be sent to the agency. 


(d) That a duly verified copy of such 
reports be filed and preserved by the 
custodian of the books and records of a 
plan, in accordance with the regulations of 
the enforcing agency. 

(e) That wilful falsification in such re- 
ports, or wilful failure to make them, or 
wilful omissions therefrom constitute a crime. 


(f) That designated persons (clearly de- 
scribed in the statute or by administrative 
regulation) shall be under a duty to make 
such reports to the beneficiaries. (This 
provision should, I believe, impose this 
duty on officers of employers in connection 
with plans established and administered 
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solely by employers, on trustees of jointly- 
administered plans, and on union officers 
in connection with plans established and 
administered solely by unions. This pro- 
vision should not require organizations such 
as banks and trust companies rendering 
services to plans to report directly to bene- 
ficiaries but should require such organiza- 
tions to certify the data within their possession 
necessary for such reports. (Compare S. 1122, 
Sec. 6(a) and 6(d) of S. 1122.) 

(10) The agency should be authorized, in 
its discretion, to require plans to furnish 
the information described in Section 6 of 
S. 1122, to subpoena their books or to in- 
spect their books at reasonable times and 
should be given similar subpoena and in- 
spection authority with respect to the books 
of any person which are relevant to the 
administration of any plan. 

The foregoing proposals are a tentative 
framework which could be vastly improved 
by the informed criticism of the Com- 
mittee’s staff and others. Consideration of 
these proposals by the Committee is, I be- 
lieve, warranted because, as already in- 
dicated, they appear to have the following 
advantages over pending bills relying largely 
on general disclosure requirements. 


(1) The alternative proposals would avoid 
the analytical and practical problems in- 
volved in carving out exemptions from dis- 
closure regulation. 


(2) They would avoid the great burdens 
which genera] disclosure requirements would 
impose on both the government and on 
honestly administered plans unless exemp- 
tions from such requirements could be 
devised for honestly administered plans in 
any class of plans, which seems unlikely. 


(3) They would directly prohibit, and im- 
pose appropriate sanctions on, improper 
conduct; this promises to be more effective 
than the indirect requirement of disclosure, 
which is a doubtful method of deterring 
fiduciary abuses in this area. 

(4) They would authorize administrative 
requirements for proper record-keeping, 
thereby facilitating proof of impropriety. 

(5) They would permit the enforcing 
agency to be selective in its demands for 
comprehensive disclosure, thereby conserv- 
ing its resources for situations which war- 
rant scrutiny. 

(6) They would encourage beneficiaries 
to enforce the fiduciary duties owed to them 
and would, at the same time, avoid the 
dangers arising from the concentration of 
enforcement in a single agency or group. 
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The foregoing proposal for the elimina- 
tion of general, as opposed to selective, dis- 
closure requirements involves judgments on 
difficult questions of degree. Accordingly, 
before I conclude this memorandum, it 
seems desirable to refer to considerations 
qualifying the position developed above. 


General disclosure requirements would, 
of course, make some contribution to the 
legislative purposes, a contribution which 
would be increased if automatic disclosure 
to the government was part of a balanced 
program which included effectively imple- 
mented fiduciary standards. But this con- 
clusion does not answer the underlying 
question, which is whether the return from 
disclosure regulation would justify both the 
resultant burdens and the logical and prac 
tical problems raised by an attempt to 
reduce such burdens by means of the vari- 
ous exemptions contemplated by the pend- 
ing regulations. Although I have expressed 
my doubts about the adequacy of the return 
I recognize the difficulty of making firm 
judgments about the impact of disclosure 
requirements. Similarly there is no formula 
for determining the wisdom of the costs 
of enforcing a legislative program even 
when such costs can be reliably estimated, 
which is not the case here. Finally, as to 
the exemption problem, statutory exemptions 
are usually crude and imperfect qualifica- 
tions on the legislative purposes, and ex- 
emptions which cannot neatly be supported 
on logical grounds often result from the 
practical need to reduce both the govern- 
ment’s enforcement burden and the cost of 
compliance by especially appealing inter 
ests, such as “small business.” Such neces- 
sarily practical and imperfect accommodation 
of conflicting objectives may be inescapable 
with and welfare 


in connection pension 


legislation. 


The foregoing considerations, which weaken 
the objections to the disclosure and ex- 
emption features of the pending bills, are 
reenforced by the large stakes involved in 
welfare and pension plans and the compara- 
tive helplessness of beneficiaries to protect 
their own interests, 
general dis- 
exemptions are 


However the issues as to 
closure requirements and 
resolved, it bears repetition that it seems 
unlikely that the regulatory burdens of such 
disclosure requirements would be justified 
unless they are coupled with an effectively 
implemented code of fiduciary conduct. Such 
a code appears to be an indispensable pre- 
requisite for effective legislation. Further- 
more, as my former testimony indicated, 
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the reasons for exemptions from disclosure 
requirements do not operate 
emptions from such a code; on the 
trary, exemption increases the 
need for the applicability of fiduciary 
standards. Accordingly, I renew my recom 
mendation that standards should be 
made applicable to all plans, and especially 
which trom 


to justify ex- 
con 
disclosure 


such 


are exempted 
requirements 


to those plans 


general disclosure 


California Regulates 
Welfare Funds 


On September 11, California will re- 
quire registration and annual reports 
from all health and welfare funds under 
the Rees-Doyle Health and Welfare 
Program Supervision Act. 

The State of California became the fourth 
to regulate welfare funds. Three other states, 
Connecticut, New York and Washington, 
have passed laws similar to the Rees-Doyle 
Health and Welfare Program Supervision 
Act which 
to annual reports from all health and wel 


requires registration in addition 


fare funds operating in the state 


The law which was approved July 8 
becomes effective September 11, 1957 (CCH 
LaBokR Law Reports (Fourth Edition), 
Volume 4, § 42,300). It provides for the 
registration, periodic examination, publica 
tion and inspection of health and welfare 
funds. Funds not subject to the supervision 
of the superintendent of banks will be under 
the jurisdiction of the state insurance com 
missioner, who is required to examine each 
fund at least every three years unless it has 
been audited by a certified public accountant 


The commissioner is authorized to exempt 
from regulation and reporting funds which 
cover fewer than 25 persons in California; 
funds of a type which contain “no potential 
detriment to the beneficiaries”; or the funds 
handled by out-of-state trustees 
“registration, filing, examination, statements 


subject to 


or reports” in another state 


Health and Welfare Plan 
Disclosure Legislation 


AFL-CIO Executive Council calls for 

swift action on much needed legisla- 

tion for the protection of all health, 

welfare and pension plans. 

The AFL-CIO Executive Council, meet 
ing in Chicago, adopted statements calling 
for the passage of adequate disclosure legis 
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lation covering financial operations of all 
health, welfare and pension plans: 


“As the trade union movement has done 
repeatedly during the past three years, we 
again urge the Congress to enact legislation 
providing for the full disclosure of the fi- 
nancial operations and transactions of all 
health, welfare and plans. This 
legislation is essential to protect the inter- 
ests of beneficiaries and the public at large 
in the honest and efficient administration of 
these plans, and to aid the application of 
ethical standards of conduct by the volun- 
tary organizations and groups concerned. 


pension 


“There can be no justification for further 
delay on this matter. The issue has been 
thoroughly and exhaustively explored in in- 
vestigations and hearings, and the need 
amply demonstrated. The differences be- 
tween the bill proposed by the Administra- 
tion and the Douglas-Murray-Ives bill are 
relatively minor and can be easily recon- 
ciled, The effectiveness of disclosure as a 
potent aid to voluntary corrective measures 
has been clearly shown by the steps the 
AFL-CIO has taken to eradicate abuses and 
improper practices revealed by Congressional 
investigations. 


“The demand of the commercial 
ance lobby and of some employer spokes- 
men for the privilege of immunity from the 
disclosure requirement, should not be allowed 
to obstruct the enactment of a comprehen- 
sive disclosure law. To yield to such a 
demand and to grant such a privilege to 
those responsible for the operation of the 
great majority of health, welfare and pen- 
sion plans would be fatal to the effectiveness 
of the law. 


insur- 


“The legislation that we advocate can and 
should be enacted by the present Congress. 
The AFL-CIO will cooperate in every pos- 
sible way to assure that such a measure 
proves, in operation, to be a fair, efficient 
and beneficial means of protecting the in- 
tegrity of these programs upon which the 
public welfare now so largely depends.” 


Rising Prices and Inflation 


Senate subcommittee on antitrust and 


monopoly within the steel industry 

listens to testimony regarding ‘‘why”’ 

of infiction. 

“Price increases cause inflation like wet 
streets cause rain,” declared Roger M. 
Blough, chairman of the board of United 
States Steel, testifying before a Senate sub- 
committee on antitrust and monopoly early 
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had re- 
steel- 


in August. (This subcommittee 
sumed its hearings with regard to 
industry administered prices on August 8.) 
In a prepared statement, Mr. Blough con- 
sidered whether the purpose of this investi- 
gation into the “warmed over theory that 
‘administered prices’ in the so-called ‘con- 
centrated industries’ are responsible for 
inflation” was nothing than asking 
whether big business is to blame for it all. 
That big business-—let alone United States 
Steel—was responsible for inflation was 
denied by Mr. Blough. He maintained that 
rising prices do not cause inflation; rather, 
they result from inflation accompanying 
wage increases not based on corresponding 


more 


increases in worker production. 

The price of steel has increased three times 
during the past year. The last increase— 
announced June 27—is the twenty-second 
since World War II. The subcommittee is 
trying to determine if administered prices in 
concentrated industries are responsible for 
inflation. The Consumer Price Index 
gone up steadily during the past ten months. 

The AFL-CIO holds that the recent price 
rise “provides a case study of how prices 
of key products are set by giant corpora- 
tions—not by competition—to yield large 
and rising profit margins.” Charging “calen- 
dar economics,” the AFL-CIO stated: “A 
wage rise provides the convenient excuse for 
obtaining large profit margins, by announce- 
ment of a price increase at the time of a 
wage increase.” 


has 


The Marquand Article 


In the June issue, when we published the 
article “Industrial Relations in Britain To- 
day,” by the Rt. Hon. Hilary A. Marquand, 
we inadvertently omitted to give our readers 
data about the author, and we hope by this 
paragraph to set the record right. The 
author is a Member of Parliament for East 
Middiesbrough. He was formerly professor 
of industrial relations at the University of 
Wales and a visiting professor at the Uni- 
versity of Wisconsin (1938-1939), at which 
time Organized Labor in Four Continents was 
published by Longmans Green & Company. 
The author’s own chapter in that book dealt 
with Great Britain. During Clement Atlee’s 
administration—1945-1951—the author was 
successively Secretary for Overseas Trade, 
Paymaster-General, Minister of Pensions 
and Minister of Heaith. The June article 
served as the basis for a Sidney Hillman 
Memorial lecture delivered by the author 
at the Universities of Wisconsin and Califor- 
nia, during the year 1956. 
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The Cover: 


The Rock of Fixed Income... 


ry. 

I HE PATTERN on our cover 
shows the upward trend of wages. This passes no judgment 
on whether this trend is good or bad. Many a wage earner 
may think this good because he has more money to take home 
and to jingle in his jeans than he did a few years ago or than 
his father did. He can credit his union with that. This rising 
trend may be bad if increased wages have increased the cost 
of things the wage earner wants to buy. Many of us, like the 
ancient mariners, find it exceedingly difficult to avoid the rock 
Seylla without being caught by the whirlpool Charybdis 


Now, a case in point is a recent exchange between Walter 
Reuther and Henry Ford II. The unionist suggests that if 
Ford will reduce the price of the car, this reduction would be 
taken into consideration in the next wage negotiation. To 
which Mr. Ford answered that having fed the fire of inflation, 
Reuther is suggesting how the Ford Motor Company should 
fight the fire and that perhaps Reuther will use less gasoline 


next time. 


A th 
| HIS BRINGS US to the point 


that, regardless of the many theories as to how wages are 
determined, wages in this country are determined by mutual 
agreement of the parties. The collective bargaining process 
equalizes the bargaining power of union and employer but, 
nevertheless, results in a package of terms and conditions 
that is mutually accepted by the negotiating parties. This 
concept of wage determination has its shortcomings. For one 
thing, these negotiators are bargaining over the value of the 
wages all of us receive. But say the unionist “Rising 
productivity and high profits can absorb wage increases, with 
out price increases.” But say the businessmen: “What i 
productivity and who has high profits?’ But say the econo 
mists: “To investigate the relationship between wages and 
productivity on a national scale, it is first necessary to agree 


on a specific measure of national production.’ 


ry 

i HESE ARE the sorts” of 
tangents which lead to many interesting theories and con 
clusions, but none offers a solution to the problem of the 
little guy who wasn’t there, who sees the value of his dollar 
shrink and shrink, who has been negotiated into the whirlpool 
of inflation while sailing calmly around the rock of fixed income 
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